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INTRODUCTION

Plaintiff and Real Party in Interest Guadalupe T. Benitez (“plaintiff”)

respectfully submits this supplemental brief pursuant to rule 8.520(d)(1) of
the California Rules of Court in order to address the impact of In re
Marriage Cases, No. S147999 (opn. filed May 15, 2008), on the issue

presented for review in this case.
DISCUSSION

L MARRIAGE CASES CONFIRMS THE COMPELLING STATE
INTEREST IN ENDING SEXUAL ORIENTATION
DISCRIMINATION, FURTHER VALIDATING THE UNRUH
ACT’S PROHIBITION OF SUCH DISCRIMINATION,
WHETHER RELIGIOUSLY MOTIVATED OR NOT.

Plaintiff’s briefs identify the compelling state interests in eradicating
sexual orientation discrimination — especially in the provision of medical
services including infertility care —and confirm that these interests justify
any impact the Unruh Civil Rights Act (Civ. Code, § 51) may have on the
religious liberty interests of those who wish to engage in such
discrimination. The Marriage Cases decision confirms the compelling
nature of those state interests through many of the decision’s legal

conclusions, including the following:

. “[T]he ability to have children and raise them with a loved
one who can share the joys and challenges of this endeavor is
without doubt a most valuable component of one’s liberty and

personal autonomy.” (Typed opn. p. 61.)
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. “This state’s current policies and conduct regarding
homosexuality recognize that gay individuals are entitled to
the same legal rights and the same respect and dignity
afforded all other individuals and are protected from
discrimination on the basis of their sexual orientation, and,
more specifically, recognize that gay individuals are fully
capable of entering into the kind of loving and enduring
committed relationships that may serve as the foundation of a
family and of responsibly caring for and raising children.”

(Typed opn. pp. 67-68, citations omitted.)

. “[A]n individual’s sexual orientation — like a person’s race or
gender — does not constitute a legitimate basis upon which to
deny or withhold legal rights.” (Typed opn. p. 7; see also id.
at p. 69.)

. “[S]exual orientation . . . is a characteristic that frequently has
been the basis for biased and improperly stereotypical
treatment and that generally bears no relation to an
individual’s ability to perform or contribute to society.”

(Typed opn. p. 101.)

Marriage Cases recognizes the societal harm that results when the
full personhood and dignity of lesbians and gay men are denigrated by
denial of their fundamental right to marry and to have and raise their
children within the institution of marriage. Lesbian and gay people are
likewise harmed when physicians deny them the routinely-offered medical
care through which many couples achieve parenthood, irrespective of
sexual orientation. As this court noted in Marriage Cases, such

discrimination against gay people, including couples and their families in
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particular, has been and remains widespread and harmful. (See, e.g., Typed
opn. p. 101.) Because such discrimination constitutes an ongoing problem
in California, there should be no doubt that the state has a compelling
interest in enforcing the Unruh Act which fully justifies the Act’s impact,
whether substantial or not, on the religious liberty interests of those who

wish to engage in discrimination against members of this vulnerable group.

MARRIAGE CASES REPUDIATES DEFENDANTS’
ASSERTION THAT SEXUAL ORIENTATION
CLASSIFICATIONS RECEIVE THE MOST LENIENT FORM
OF CONSTITUTIONAL REVIEW.

et
bt

Defendants have argued that this court should recognize no
compelling state interest in ending sexual orientation discrimination
because classifications based on sexual orientation receive the most lenient
form of constitutional review. Plaintiff’s response has been twofold: (1) the
issues in this case pertain to statutory enforcement, not equal protection, and
defendants lack authority for their novel view that the state’s interest in
enforcing the Unruh Act varies according to which of a victim’s personal
characteristics may be at issue; and (2) the level of constitutional review for
claims of sexual orientation discrimination has been an open question in

California.

Marriage Cases now resolves that second point: “[ W]e conclude that
sexual orientation should be viewed as a suspect classification for purposes
of the California Constitution’s equal protection clause and that statutes that
treat persons differently because of their sexual orientation should be

subjected to strict scrutiny under this constitutional provision.” (Typed opn.
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p. 96.) Thus, a fundamental premise of defendants’ multiply-erroneous
argument — that the state cannot have a compelling state interest in ending
sexual orientation discrimination because classifications on this basis are

not constitutionally suspect — is untenable in light of Marriage Cases.

III. MARRIAGE CASES VOICES THE DANGER IN JUDICIAL
VALIDATION OF THE NOTION THAT THE LAW SHOULD
PERMIT SOCIETY TO TREAT LESBIANS AND GAY MEN

DIFFERENTLY FROM HETEROSEXUALS.

Finally, Marriage Cases gives voice to an overarching concern that
applies with equal force here: the critical importance of avoiding judicial
imprimaturs on sexual orientation discrimination. In the context of
marriage by same-sex couples, the court said “there exists a substantial risk
that a judicial decision upholding the differential treatment of opposite-sex
and same-sex couples would be understood as validating a more general
proposition that our state by now has repudiated: that it is permissible,
under the law, for society to treat gay individuals and same-sex couples
differently from, and less favorably than, heterosexual individuals and

opposite-sex couples.” (Typed opn. p. 118, original italics.)

The same is true here. Absent this court’s express repudiation of the
Court of Appeal’s widely-publicized decision on review of the issue
presented — whether a physician has a constitutional right to refuse on
religious grounds to perform a medical procedure for a patient because of
the patient’s sexual orientation — there will remain a substantial risk of
perpetuating widespread confusion within the medical profession and

beyond about the duty to treat all customers equally that the law imposes on
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those who publicly offer business or professional services. If this court
does not reject expressly the Court of Appeal’s holding that these
defendants are constitutionally entitled to special treatment at trial, the
public might well conclude that the courts support physicians treating
lesbian and gay patients less favorably than heterosexuals in the provision

of medical services.

As the court explained in Marriage Cases, discriminatory treatment
of gay people historically has had support in law as well as in the views of
some religious adherents and some aspects of popular culture. In order to
achieve a society that is open to all and that affords respect and equal
dignity to all families, California law must communicate throughout its
application that gay people are equal — by ending sexual orientation
discrimination in medical treatment as well as marriage. There must be no
confusion about whether a vulnerable, long-denigrated minority group of
patients can be denied care due to health care professionals’ views about
those patients (whether religiously motivated or not), and most especially
about those patients’ aspirations and opportunity “to have children and raise
them with a loved one who can share the joys and challenges of this

endeavor.” (Typed opn. p. 61.)

CONCLUSION

For the foregoing reasons and those stated in plaintiff’s prior briefs,
the court should answer in the negative the question presented for review.
All persons engaged in business subject to the Unruh Civil Rights Act,
including licensed professionals offering medical services to patients, must
refrain from invidious discrimination irrespective of any religious

motivation for wishing to engage in such harmful, prohibited conduct.
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