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EXHIBIT A





FILED

NOV 2 4 anog
MOLLY C. DWYeR ¢
UNITED STATES COURT OF APPEALS US. ColRTbF AppaLy:
FOR THE NINTH CIRCUIT
- )
Inre: Employee Dispute ) AMENDED
Resolution Plan ) ORDER
)
)
)

In light of Karen Golinski's O;:tober 2, 2008 complaint filed under the
Court's Employee Dispute Resolution Plan, and due to the holding in
In re Marriage Cases, 43 Cal. 4th 757, 183 P.3d 384 (2008), the Director of the
Administrative Office of the United States Courts is ordered to submit Ms.
Golinski's Health Benefits Election form 2809, which she signed and submitted on
September 2, 2008, to the appropriate health insurance carrier. Further, if Ms.

Golinski submits any additional forms during open season, those forms should be

submitted as well.
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EXHIBIT B





UNITED STATES COURT OF APPEALS

FILED

FOR THE NINTH CIRCUIT
JAN 13 2003
MOLLY C, R, CLEFK
AMENDED DS CDURTOPATEMS
IN THE MATTER OF KAREN ORDER

GOLINSKI

An emplofeehas complained of workplace discrimination. Karen Golinski
i a staff attorney at the Ninth Circuit headquarters in San Francisco, California. In
2008, she married Amy Cunninghis, with whom she has a five-year-old son. Since
her son’s birth, Golinski has paid for family health insurance under the Federal
Employees Health Benefits Act. After marrying, Golinski aplﬁlied to add her wife
to her health insurance, but was denied because of Cunninghis’s sex.

The staff attorney’s office is governed by the Ninth Circuit’s employment
. dispute resolution pian, which prohibits discrimination based pﬁ sex and sexual
orientation. Golinski complainé that she has been denied health insurance benefits
for her spouse. Specifically, she points to similarly situated heterosexual

employees who receive health insurance benefits for their spouses and argues that

the unequal treatment is on accotmt of sexual orientation and sex, namely the sex
of her wife. The availability of health insurance for oneself and one’s family is a

valuable benefit of employment, and denial of such a benefit on account of sex and
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sexual orientation violates the terms of the EEO plan that covers Golinski.

The denial occurred when the Director of the Administrative Office of thé
United States Courts refused to certify Golinski’s identification of her spouse as
family, because he believed that such an identification was barred by the Defense
of Marriage Act (DOMA). 1 U.S.C. § 7. DOMA provides that, when inferpreting
federal law, the term “marriage” means only a legal union between one man and
. one woman, and the word “spouse” refers only to a person of the opposite sex who
is'a hushand or a wife. As I understand it, the Director has refused to certify
Golinski for family coverage because her wife is not considered a spouse for
purposes of federal Iéw, and thus isn’t “Family” as that term is used in 5 U.8.C. §
8903(1), which is part of the Federal Employee Health Bepefits Aci (FEHBA).
That section authorizes the Office of Personnel Management to contract for health
benefit plans covering “employees, annuitants [and] members of their families . ‘. .

» “Member of family” is, in turn, defined as an employee’s spouse and children.

5U.S.C. § 8901(5). The Director reads these provisions as a limitation on the type

of plan for which OPM may cosntract. Under this construction, OPM would act

beyond its authority if it were to contract for benefits beyond those specified in

section 8903.

But this isn’t the only plausible reading of the FEHBA. Another way of
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construing these statutory provisions is as a set of general guidelines for medical
benefit plans, as well as a number of minimurﬁ requirements that such plans must
satisfy. Under this construction, OPM would be acting outside the scope of its
. authority if it contracted for a plan that did not cover, say, an employee’s children,
but not if it contracted for terms that exceed the minimum statutory requirement.
For example, section 8901(5) includes within the definition of “family” an
employee’s “dependent child under 22 years of age.” Under \-Ehe broader
construction of the section, OPM would be required to contract for a plan covering
children meeting the statutory definition, but would be free to negotiate coverage
that includes older children—say until age 25—or other members of the |
employee’s family, such as parents or siblings living in the employee’s housebold.
‘ Under this broader construction, OPM would also be free to contract for “family”
benefits for individuals who do not qualify as spouses under federal law, but who
are considered spouses under state law.
| Adopting the broader construction of the statute not only harmonizes the
statutory scheme with our EEO plan, it avoids difficult qqp;timtional issues. IfI
were to interpret the FEHBA as excluding same~sex épouses, 1 would first have to
decide whether such an exclusion furthers 2 legitimate governmental end. Because

mere moral disapproval of homosexual conduct isn’t such an end, the answer to






page 4
this question is at least doubtful.

In Romer v. Bvans, 517 U.S. 620 (1996), the Supfeme Court held

unconstitutional an amendment to the Colorado constitution that prohibited civil
rights protections for gays, lesbians and bisexuals. The stated basis for that
amendment was simply “moral disapproval of homosexual conduct, the same sort
of moral disapproval that produced the centuries-old criminal laws that [the Court]
held constitutional in [Bowers v. Hardwick, 478 U.S. 186 (1986), overruled bz.

L awrence v. Texas, 539 U.S. 558 (2003)].” 1d. at 644 (Scalia, I., dissenting). The
Court held that a law that “classifies homosexuals not to further a proper legislative
end but to make them unequal to everyone else” Jacks a rational basis. Id. at 635
(majority opinion). Implicit in this conclusion is that disapprbval of homosexuality
jsn’t itself a proper legislative end.

Moreovér, in Reitman v. Mulkey, 387 U.S. 369 (1 967), the Supreme Court
.struck down a California housing law. The law was facially neutral with respect to
race: By its own terms, it simply protected certain ownership and sale rights of
property owners. But the Court concluded that, on the basis of the c}gmext and
circumstances of the law’s passage, it had the “design and mtenf’;' of weakening the

state’s anti-discrimination laws. Id. at 374. Reitman counseled “sifting facts and

weighing circumstances on a case-by-case basis” to determine whether the State
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has become “significantly involved in private discriminations,” wﬁich is forbidden.
1d. at 378 (internal quotation marks and citation omitted).

Whether DOMA s sweeping classification has a proper legislative end, or
whether it reflects no more than an invidious design to stigmatize and disadvantage
same-sex couples, is a hérd question. The inquiry conducted by the Court n
Reitman into the history and context of the California law was searching and -

carefutl, and to conduct a similar inquiry of DOMA would be a delicate and

. difficult task.

A separate line of authority would also require me to determine whether

DOMA impermissibly punishes homosexuality. In Lawrence v. Texas, 539 U.S.

558 (2003), the Suiareme Court invalidated a Texas statute criminalizing same-sex
sodomy. Though its facts are narrow, its reasoning and the potential scope of its
holding are broad. Lawrence rests explicitly on the proposition that “our laws and
tradition afford constitutional protection to personal decisions relating to marriage,
procreaﬁon, contraception, family relationships; child rearing, and education,” and
that one’s sexual orientation therefore enjoys protection from punishment. Id. at
$74. The Court went on to “counsel against attempts by the State, or a coiirt, to
define the meaning of the relationship or to set its boundaries absent injury to a

person or abuse of an institution the law protects.” Id. at 567.
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The bounds of Lawrence’s holding are unclear; this is itself a difficult matter
of constitutional law, as we recently rgoogniZeé in Witt v. Dep’t of Air Force, 527
F.3d 806 (9th Cir. 2008). Wit held that the military’s “Don’t Ask, Don’t Tell”
policy, which prohibits open homosexuality in the arméd forces, had to survive
heightened scrutiny as applied to each service member discharged. Given the

“studied limits of the verbal analysis in Lawrence,” we declined the invitation of

the parties to “pick through Lawrence with a fine-toothed comb and to give
credence to the particular turns of phrase used.” Id. at 816. We ultimately
fashioned a mulfi-pronged balancing test for state sanction of homosexuality

derived from yet another separate line of Sﬁpreme Court authority, _S_e_ll v. United

States, 539 U.S. 166 (2003).
The efféct of Lawrence and Witt on a discriminatory benefits law are far
from clear. I would have to consider, for example, the relative magnitude of the

state sanction here: Lawrence involved a criminal penalty, but that pepalty was

_oﬂy a small fine. Golinski pays out of pocket to purchase additional health

insurance for her spouse, and her expenses each month exceed the total fine
imposed in Lawrence. I would need to apply Witt’s multi-pronged balancing test - '.
or fashion my own interpre{ation of Lawrence’s requirements—in either case, 2

major decision of constitutional law.
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When a statute admits two constructions, one of which requires a decision
on a hard question of constitutional law, it bas Jong been our practice to prefer the

alternative. Ashwander v. Tenn, Valley Auth,, 297 U.S, 288, 345-46 (1936)

(Brandeis, J., concurring). The discussion above illustrates the constitutional
thicket into which the discriminatory construction drags us. I therefore construe
the Pederal Employee Health Benefits Act to permit the coverage of same-sex
spouses. |

The Director of the Administrative Office of the United States Courts is
therefore ordered to submit Karen Golinski’s Health Benefits Election form 2809,
which she signed and submitted on September 2, 2008, to the appropriate health
insurance carrier. Any future health benefit forms are also to be processed without

regard to the sex of a listed spouse.
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CALENDARED
MORRISON & FOERSTER LLP
DOCKET DEPARTMENT
SAN FRANCISCO

NOVEMBER 23, 2009

DATE: 12/21, 1/28/2010
BY: KIM M. MEANS

FOR PUBLICATION

UNITED STATES COURT OF APPEALS F ' L E D

FOR THE NINTH CIRCUIT ‘NOv 19 2009

MOLLY C. DWYER, CLER
 U.S.COURTOF APPEALSK

IN THE MATTER OF KAREN No. 09-80173

GOLINSKI® et ux.
ORDER

Karen Golinski has been denied a benefit of federal employment because
she married a woman rather than a man. 1 previously determined that violates this
court’s guarantee of equal employment opportunity. See In re Golinski, 2009 WL
2222884, at *1 (9th Cir. Jan. 13, 2009).” To avoid a difficult constitutional
problem, I harmonized the Defense of Marriage Act (DOMA), 1 U.S.C. § 7; the
statutes creating the benefit program at issue, the Federal Employees Health
Benefits Program (FEHBP), 5 U.S.C. §§ 8901 et seq.; and this court’s commitment
to equal employment opportunity. In re Golinski, 2009 WL 2222884 at *1-3,

I then entered the following order:

" While personnel matters are ordinarily confidential, Ms. Golinski has
consented to the use of her name in this order.

" Because I rely on it as background for this order, I have directed my
earlier order be published.




kmm4

Docket





page 2

The Director of the Administrative Office of the United States Courts

is therefore ordered to submit Karen Golinski’s Health Benefits

Election form 2809, which she signed and submitted on September 2,

2008, to the appropriate health insurance carrier. Any future health

benefit forms are also to be processed without regard to the sex of a

listed spouse.

Id. at *3. No “party or individual aggrieved” by my decision appealed it. See U.S.
Court of Appeals for the Ninth Circuit, Employment Dispute Resolution Plan 9
(1997) (hereinafter EDR Plan).

The Administrative Office of the United States Courts (AO) complied with
my order and submitted Ms. Golinski’s form 2809 to the Blue Cross and Blue
Shield Service Benefit Plan, Ms. Golinski’s health insurance carrier. That’s as it
should be; the AO is subject to the “supervision and direction” of the Judicial
Conference of the United States, 28 U.S.C. § 604(a), and I exercised authority
delegated by the Judicial Conference when I ordered relief.! After the AO

submitted Ms. Golinski’s form, I thought this matter had concluded. See 5 C.F.R.

! This court’s EDR plan was adopted at the direction, and with the approval,
of the Judicial Conference of the United States, see Judicial Conference of the
United States, Model EDR Plan, ch. I, § 1 (hereinafter Model EDR Plan); EDR
Plan at 1, as part of the tradition of decentralized administration and local
management of the federal courts. Judicial Conference of the United States, Study
of Judicial Branch Coverage Pursuant to the Congressional Accountability Act of
1995 2-3 (1996). Judicial officers acting pursuant to our EDR plan have the
responsibility and authority “to provide the rights, protections, and remedies” to
judicial employees enjoyed by congressional employees, and do so in the name of
the Judicial Conference. See id. at 15.
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§ 890.104.

The Executive Branch, acting through the Office of Personnel Management
(OPM), thought otherwise. It directed the insurance carrier not to process Ms.
- Golinski’s form 2809, thwarting the relief I had ordered. See Letter from Lorraine
E. Dettman, Assistant Dir., Ins. Servs. Programs, U.S. Office of Pers. Mgmit., to
Nancy E. Ward, Deputy Assistant Dir., Office of Human Res., Admin. Office of
U.S. Courts (Feb. 20, 2009) (attached herewith as Exhibit A). I must now decide
what further steps are necessary to protect Ms. Golinski and the integrity of the

Judiciary’s EDR plans.

Retrospective Relief
Ms. Golinski has requested an award under the Back Pay Act. 5 U.S.C. §§
5595 et seq. This court’s EDR plan provides that relief under the Back Pay Act is

available, EDR Plan at 9-10; see Dotson v. Griesa, 398 F.3d 156, 175 (2d Cir.

2005); Blankenship v. McDonald, 176 F.3d 1192, 1195 (9th Cir. 1999), and I must
resolve any claim for such relief in the first instance. EDR Plan at 3.
There’s no doubt the Act entitles judicial employees to back pay, 5 U.S.C. §

5596(a)(2), but I am aware of no prior determination as to what showing they must
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make to receive an award.? I conclude they must prove three things: (1) there has
been a “personnel action”; that (2) is “unjustified or unwarranted”; and (3) results

in a “withdrawal or reduction of all or part of [the employee’s] pay, allowances, or

differentials.” Id. § 5596(b)(1).

1. The Back Pay Act defines a personnel action to include “the omission or
failure to take an action to confer a benefit.” Id. § 5596(b)(5). It also covers “a
decision concerning pay [or] benefits.” Id. § 2302(a)(2)(A)(ix). Refusing to

provide Ms. Golinski with health insurance for her wife satisfies either definition.
[¢]

2. I find OPM’s definition of the phrase “unjustified or unwarranted
personnel action” persuasive. For purposes of this court’s EDR plan I therefore
define that phrase to mean:

[A]n act of commission or an act of omission (i.e., failure to take an
action or confer a benefit) that an appropriate authority subsequently

21 have no controlling precedent on which to rely. OPM’s regulations don’t
apply of their own force, 5 U.S.C. § 5596(c), and this claim doesn’t arisg under the
jurisdiction of the Court of Federal Claims, the Federal Circuit, the Merit System
Protection Board (MSPB) or a similar entity charged with interpreting the Act.
The body with supervisory jurisdiction over this proceeding—the Judicial Council
of the Ninth Circuit—has not, so far as I know, had occasion to interpret the Act.
Nor am I aware of any similar rulings from other circuits’ Judicial Councils or the
Judicial Conference of the United States. My analysis is, however, consistent with
that in a recent order of another EDR tribunal in the Ninth Circuit. See Inre
Levenson, No. 09-80172, slip op. at 2022 (9th Cir. Nov. 18, 2009).
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determines, on the basis of substantive or procedural defects, to have
been unjustified or unwarranted under applicable law, Executive
order, rule, regulation, or mandatory personnel policy established by
an agency or through a collective bargaining agreement. Such actions
include personnel actions and pay actions (alone or in combination).

5 C.F.R. § 550.803. The “agency” here is the United States Court of Appeals for
the Ninth Circuit, 5 U.S.C. § 5596(a)(2); 28 U.S.C. § 610, and I conclude that
denying an employee a benefit based on her sex or sexual orientation violates one

of our “mandatory personnel policies.” See EDR Plan at 2.

3. I also find OPM’s definition of “pay, allowances, and differentials”
persuasive. I therefore determine that the ,Act covers “pay, leave, and other
monetary employment benefits to which an employee is entitled by statute or
regulation and which are payable by the employing agency to aﬁ employee during
periods of Federal employment.” 5 C.F.R. § 550.803. The commentary to that
regulation says it includes “benefits received undér the Federal employee health
benefits and group life insurance programs,” 46 Fed. Reg. 58,271, 58,272 (Dec. 1,
1981), so I conclude spousal health insménce benefits qualify. As Ms. Golinski
has been denied the benefit of insuring her wife, Amy Cunninghis, her “pay,

allowances, [or] differentials” have been “withdraw[n] or reduc[ed].””

* 1 also conclude that my prior order qualifies as a “correction of the
(continued...)
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4. Based on the above, I conclude Ms. Golinski is entitled to an award under
the Back Pay Act, and I refer this matter to the Appellate Commissioner to
determine its amount. Within 70 days the Commissioner shall forward to me, with
copies to the parties, a report ahd recommendation as to the award I should enter
(including attorneys’ fees and any other monétary award to which Ms. Golinski
may be entitled under the Act).

Because Ms. Golinski has already waited too long for relief, I wish to avoid
the need for additional proceédings to determine the amount of her award. I
therefore offer the Commissioner the following guidance: Compensatory damages
aren’t recoverable under this court’s EDR plan, EDR Plan at 10, so Ms. Golinski is
entitled only to an award equal in amount to the benefits she would have received,
but has been denied, under the FEHBP, regardless of whether she’s spent more (or
less) on insurance in the interim. I determine the relevant measure of those

benefits to be the cost of obtaining comparable private insurance for her wife, see 5

U.S.C. § 5596(b)(1)(A)(i), which the Commissioner should calculate on a monthly

3(...continued)

- personnel action,” 5 U.S.C. § 5596(b)(1)(A), for purposes of the Back Pay Act.
Denying back pay simply because a remedial decree has been frustrated would be
inequitable. In any event, I see no reason that back pay cannot be awarded
contemporaneously with a corrective action. See Robinson v. Dep’t of the Army,
21 M.S.P.R. 270, 272-73 (1984).
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basis for the relevant period(s) of time.

Prospective Relief

An award of back pay only compensates Ms. Golinski for discrimination
she’s suffered until today. I have no reason to believe that this discrimination will
cease without further action on my part, so I also consider whether to grant
prospective relief as well. There are three options: (1) again order enrollment of
Ms. Golinski’s wife in a FEHBP insurance plan without regard to her sex; (2) enter
an order prospectively awarding back pay to Ms. Golinski, payable on some
regular basis, until she is permitted to enroll her otherwise-eligible spouse for
insurance benefits; or (3) do nothing and leave Ms. Golinski with the burden of
filing a new complaint every time she would like to purchase health insurance for
her wife.

The third option is clearly inappropriate. Forcing an employee to endlessly
litigate the same claim would be unjust and wasteful of the court’s EDR resources.
No doubt to avoid that very result, the EDR plan specifically authorizes an order
designed to “prospectively insur[é] compliance” with this court’s guarantee of
equal employment opportunity. EDR Plan at 9. To do nothing in this case would

read that language out of the plan.






page 8

I consider the second option inappropriate because it would be a colossal
waste of taxpayer money. Unlike the employee in In re Levenson, Ms. Golinski is
already signed up for a family plan to cover the children of the marriage. Adding
her wife’s name to the plan Would cost the government nothing, see In re
Levenson, No. 09-80172, slip op. at 13-14 & n.6, while providing prospective
relief in the form of substitute insurance coverage would be expensive.

Also, it might be impossible to find an insurance plan on the private market
that provides exactly the same benefits as provided under the FEHBP. Group plans
almost always provide broader coverage than individual plans. I must consider the
hassle and expense of finding such a plan, even if it does exist, as well. I am also
uncertain whether “prospective” back pay would put Ms. Golinski in a position as
advantageous as if her wife were covered by premiums that are automatiéally
deducted, pre-tax, from her paycheck. And, even if those mundane concerns
weren’t present, there is an inherent inequality in allowing some employees to

participate fully in the FEHBP, while giving others a wad of cash to £0 elsewhere.,
Even if the destination is the same, it’s stiil the back of the bus.

The EDR plan provides that I may order a “necessary and appropriate”

remedy for workplace discrimination. EDR Plan at 9. For the discrimination she’s

suffered in the past, I can offer Ms. Golinski only money. The remedy that’s
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“appropriate” for the future, however, is enrollment of Ms. Golinski’s wife into the
same program an opposite-sek spouse would enjoy. I see no justification for
giving Ms. Golinski a lesser remedy at substantial taxpayer expense when she can
have a full remedy at zero cost to the taxpayers.

My authority to order such relief is clear under the language of the EDR
plan. Id. at 1, 9-10. Howevef, OPM’s actions in this case suggest that further
explanation is “necessary.” Ordering enrollment is proper and within my
jurisdiction because Congress intended this tribunal to be the sole forum for
adjudicating complaints of workplace discrimination by employees of the

Judiciary. With that responsibility must come power equal to the task.

1. Congress has decided that the Judiciary’s EDR tribunals are the only
forum where judicial employees may seek redress for unlawful personnel actions.

See Dotson, 398 F.3d at 171-76; Blankenship, 176 F.3d at 1195; Lee v. Hughes,

145 F.3d 1272, 1276 (11th Cir. 1998). Our employees can’t appeal to the MSPB,*

they have no Bivens action and they aren’t provided remedies by the Civil Service

* Had my original order come from the MSPB, there would have been no
question that it would have had to be obeyed. See 5 U.S.C. § 1204(a)(2); Kerr v.
NEA, 726 F.2d 730, 733 (Fed. Cir. 1984). Our EDR tribunals take the place of the
MSPB for judicial employees, so it makes sense that Congress gave our EDR
tribunals powers coextensive with those of the MSPB.
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Reform Act or state law. See, e.g., Dotson, 398 F.3d at 171-76. If a judicial

employee suffers an unjustified personnel action, such as being fired on account of
race, sex or religion, the only remedy possible would come from an EDR tribunal.
Our EDR tribunals must therefore have the authority to grant full relief, including
reinstatement (or other prospective relief) and back pay. If that’s not true, judicial

employees who are victims of discrimination would have no remedy at all.

2. OPM’s actions implicate an even more fundamental concern: the
autonomy and independence of the Judiciary as a co-equal branch of government.
In effect, OPM has claimed that its interpretations of the rights and benefits of
judicial employees are entitled to supremacy over those of the Judiciary. That’s
incorrect, and the Executive must henceforth respect the Judiciary’s interpretation
of the laws applicable to judicial employees. Any other result would prevent the
Judiciary from “accomplishing its constitutionally assigned functions,” Nixon v.
Adm’r of Gen. Servs., 433 U.S. 425, 443 (1977), by seriously undermining our
autonomy over personnel matters. “While it may be convenient to have the
personnel system 6f [the Judiciary] covered by the personnel maﬁagement network
of the executive branch, it is éontrary to the doctrine of separation of powers.”

H.R. Rep. 101-770(T), at 6 (1990), reprinted in 1990 U.S.C.C.A.N. 1709, 1710.
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OPM has a duty to take care that the laws be faithfully executed, but it may

not disregard a coordinate branch’s construction of the laws that apply to its
employees. No less than the other branches of government, the Judiciary is
dependent on people to carry out its mission. Barring us from determining, within
reasonable bounds, the rights and duties of our personnel under the laws providing
for their employment would make us a “handmaiden of the Executive.” United

States v. Smith, 899 F.2d 564, 569 (6th Cir. 1990). The power both to interpret

and execute a law is the power to control those governed by it. Cf. The Federalist
No. 47 (James Madison).

Concern about such a fate is particularly acute for the Judicial Branch, We
rely on Congress to fund and the Executive to carry out many aspects of our day-
to-day operations. GSA manages the buildings where we work, Treasury cuts our
checks, U.S. Marshals provide our security and OPM administers our employee
benefits programs. But if the theory of separate powers means anything, it’s that
the Executive cannot use its dominance over logistics to destroy our autonomy.
Would we permit OPM to interpret a statute so as to require us to raciaﬂy
discriminate in what we pay our employees? Could the U.S. Marshals refuse to
our protect courthouses because they disagree with our decisions? May the

Treasury refuse to cut paychecks to judicial employees it believes are not suitable
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for their positions?

That those rights are not in question here is irrelevant. The power the
Executive has arrogated to itself in this case would be enough to sustain those
actions as well. Nor is it any answer that OPM could set out a plausible
interpretation of the law to support its actions in this case.” Some branch must
have the final say on a law’s meaning. At least as to laws governing judicial -
employees, that is entirely our duty and our province. We would not be a co-equal
branch of government otherwise.

History reveals that Congress intended the Judiciary to have, like Congress
itself, the authority to manage its own personnel and adjudicate workplace

complaints.® Until the Congressional Accountability Act of 1995 (CAA), none of

> In fact, the more a law the Executive administers is open to interpretation, .
the greater the separation-of-powers concerns. It is only because OPM has broad
power to administer a grant of somewhat nebulous authority to contract for health
insurance that the question I confront today arises: As between the Executive and
the Judiciary, whose interpretation of the law should control for judicial
employees? If Congress had spoken clearly on the scope of FEHBP coverage,
there would be nothing to interpret and therefore no potential for conflictin
interpretations. '

§ Take, for example, the Administrative Office of the United States Courts
Personnel Act of 1990, Pub. L. 101-474, 104 Stat. 1097. The accompanying report
by the House noted that the AO was, at the time of the act, “to a large extent . . .
subject to the control of the executive branch in personnel matters.” H.R. Rep.
101-770(1), at 6 (1990), reprinted in 1990 U.S.C.C.A.N. 1709, 1710. In contrast,

(continued...)
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the major workplace protection laws applied to congressional employees; Congress
worried that applying those laws to itself would grant the Executive too much

power over its affairs. See generally Harold H. Bruff, That the Laws Shall Bind

Equally On All: Congressional and Executive Roles in Applying Laws to

Congress, 48 Ark. L. Rev. 105, 120 (1994). The CAA solved this problem by
creating a special legislative branch agency called the Office of Compliance. Id. at
158. That office, rather than the EXecutive, enforces the workplace protection laws
that the CAA extended to Cbngress.

“Congress initially considered extending the [CAA’s] coverage to
employees of the judicial branch but, mindful of the importance of judicial

autonomy, ultimately decided against such action.” Dotson, 398 F.3d at 173.

Instead, it asked us to report on our efforts to adopt the CAA’s standards

5(...continued) o
“[t]he United States courts, which [the AO] serves, . . . are mostly free of such
Executive Branch supervision.” Id. In order to correct that asymmetry, Congress
determined that the “authority granted under such law to the Equal Employment
Opportunity Commission (EEOC), the Office of Personnel Management (OPM),
the Merit System Protection Board (MSPB), or any other agency in the executive
branch, shall be exercised by the Administrative Office.” Id. at 1712. No mention
of such a power for the courts was necessary. Our authority, part statutory and part
inherent, to control matters that touch on the operation of the courts was
recognized long before those agencies existed. See, e.g., Young v. United States
ex rel. Vuitton et Fils S.A., 481 U.S. 787, 793 (1987); Ex Parte Hennen, 38 U.S.
(13 Pet.) 230, 261-62 (1839).
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voluntarily. 2 U.S.C. § 1434. The Judicial Conference of the United States

submitted that report in 1996, telling Congress: “The judicial branch is committed
to providing the general protections of the CAA laws in a manner that preserves
judicial independence and the decentralized administration of the federal courts.”
Study of Judicial Branch Coverage, supra note 1, at 2. As part of that commitment,
the Judicial Conference reported that it was developing “a plan to provide the
rights, protections, and remedies similar to those provided in the CAA.” Id. at 15.

That plan became the Model EDR Plan, supra note 1, under which this court

adopted, and the Judicial Council of the Ninth Circuit approved, the EDR plan that
controls these proceedings.

Congress took no further action, so it must have been satisfied with the
Judiciary’s efforts. OPM’s actions in this case have undermined the balance
Congress struck in the CAA, and have done so in a way that threatens the
independence of Congress’s Office of Compliance as much as that of our EDR
tribunals. I don’t believe Congress intended to grant OPM that authority. Instead,
I hold the CAA’s reporting provision recognized the Judiciary’s inherent authority
to resolve workplace complaints without interference by the Executive. I therefore
conclude that an EDR tribunal’s reasonable interpretation of a law applied to

judicial employees must displace, for purposes of those employees, any contrary






page 15

interpretation by an agency or officer of the Executive.

Ihave detérmined that, even as limited by DOMA, the FEHBP permits
judicial employees to provide health insurance coverage to their same-sex spouses.
See In re Golinski, 2009 WL 222284 at *1-3. This court’s non-discrimination plan
requires that Ms. Golinski be afforded that benefit. EDR Plan at 2. OPM had, and

has, no authority to conclude otherwise.

Order
I order as follows:

(1)  This matter is referred to the Appellate Commissioner for a hearing on
Ms. Golinski’s claim under the Back Pay Act. Within 70 days he shall submit a
report and recommendations on the factual issues listed above. See p. 6 supra.

(2) Within 30 days, the Administrative Office of the United States Courts
- shall re-submit Ms. Golinski’s Health Benefits Election form 2809 to her
designated insurer, the Blue Cross and Blue Shield Service Benefit Plan. The AO -
shall process any future benefit forms without regard to the sex of the listed
spouse. See pp. 8-9 supra.

(3)  Within 30 days, the Office of Personnel Management shall rescind its
guidance or directive to the Blue Cross and Blue Shield Service Benefit Plan and
any other plan that Ms. Golinski’s wife is not eligible to be enrolled as her spouse
under the terms of the Federal Employees Health Benefits Program because of her
sex or sexual orientation, or that the plans would violate their contracts with OPM
by enrolling Ms. Golinski’s wife as a beneficiary. See pp. 3, 9—15 supra.

(4)  The Office of Personnel Management shall cease at once its
interference with the jurisdiction of this tribunal. Specifically, OPM shall not
advise Ms. Golinski’s health plan, the Blue Cross and Blue Shield Service Benefit
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Plan, that providing coverage for Ms. Golinski’s wife violates DOMA or any other
federal law. Nor shall OPM interfere in any way with the delivery of health
benefits to Ms. Golinski’s wife on the basis of her sex or sexual orientation. See

pp. 3, 9-15 supra.

(5)  The Blue Cross and Blue Shield Service Benefit Plan shall enroll Ms.
Golinski’s wife within 30 days of receipt of the appropriate forms from the
Administrative Office of the United States Courts, without regard to her sex or
sexual orientation. ’

I authorize Ms. Golinski to take appropriate action to secure compliance

with this order, such as by petition for enforcement or mandamus. I trust, however,

that such action will not be necessary.

November 19, 2009 W/\‘\

Date Alex Kozinski
Chief Judge

The Clerk shall send this order to the Administrative Office of the United

| States Courts and serve the order and a copy of our EDR plan on the Office of
Personnel Management and the Blue Cross and Blue Shield Service Benefit Plan in
the manner described by Fed. R. Civ. P. 4(h), (i). If OPM or Blue Cross wishes, it
may appeal so much of this order as concerns it using the procedures outlined in

the plan. See EDR Plan at 9; Dep’t of Agric., Food and Nutrition Servs. v. FLRA,

879 F.2d 655, 658-59 (9th Cir. 1989), vacated in part on other grounds, 895 F.2d
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1239 (9th Cir. 1990). Any other individual or party aggrieved by this proceeding

may similarly appeal.
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Counsel
Argued by Rita F. Lin, Morrison & Foerster LLP, San Francisco, CA, who was

joined on the briefs by James R. McGuire, Morrison & Foerster LLP, San
Francisco, CA, for Karen Golinski.






 EXHIBIT A -

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT
Waushington, DC 20415

Huwman Resources
Products and Services

Division ’ FEB 20 2009

Ms. Nancy E. Ward

Deputy Assistant Director

Office of Human Resources

Administralive Office of the United States Courts
Washington, D.C. 20544

Dear Ms. Ward:

We have recently been contacted by officials of the Kaiser Foundation Health Plan
and the Bluc Cross and Bluc Shicld Scrvice Benefit Plan regarding cnroliment
forms, and Orders from the U.S. Court of Appeals for the Ninth Circuil, submitted.
by your office. The intent of the enrollment forms was (o provide health benefits
coverage for the same-sex spousés of Mr, Brad Levenson and Ms. Karen Golinski.

As you are aware, Title 5, chapter 89 of the United States Code governs the Federal
Employees Health Benefits (FEHB) Program. It provides for coverage of the
cmployce and members of the employee's family, Members of the family are
defined in the law, and include only certain unmarried dependent children and the
spouse of the eligible employee or annuitant. P.L. 104-199, the Defonse of Marriage
Act (DOMA) requires an agency when interpreting an Act of Congress, to define the
word “spouse”™ as a person of the opposite sex who is a husband or a wife, OPM
issued guidance to agencies regarding the definitions of “marriage” and “spouse” iin
Benefits Administration Letter 96-111, dated November 15, 1996. This Letter is
available on the OPM web site at http://www.opm gov/retire/pubs/Uals and temains
in effect. Officials of agencies participating in the Federal benefits programs
adniinistered by OPM must follow the guidance provided in the Letters.

Becuuse of the provisions of the FEHB law, as further defined by DOMA, Plans in
the FEHBP 'may not provide coverage for domestic partners, or legally married
partners of the same sex, even though recognized by state law.

Www.opm.gov Our mission is (o ensure the Federal Government has on cifcelive civilian workforce ~ www.usajons.gov
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We have advised Kaiser Foundation Health and the Blue Cross and Blue Shield
Service Benefit Plans that they may not accept the cnrollment fonmns submitted by
your ageney lo provide coverage that is not allowed under Federal law,

If you have any questions, you may reach me at (202) 606-4762.

Siucerely,

Lorraing E. Dettman
Assistant Director
Insurance Scrvices Programs

cc: Kaiser Foundation Healsh Plan
Blue Cross and Blue Shield Service Benefit Plan
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FILED

DEC 2°2 2009
UNITED STATES COURT OF APPEALS MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

NOT FOR PUBLICATION

FOR THE NINTH CIRCUIT
IN THE MATTER OF KAREN No. 09-80173
GOLINSKI et ux.
ORDER

The time for appeal from my orders in this matter, dated January 13, 2009,
and November 19, 2009, has expired. Only the Blue Cross and Blue Shield
Association (“Blue Cross™) has filed a timely notice of appeal; it petitioned the
Judicial Council for review of my November 19, 2009, order on December 17,
2009. My prior orders in this matter are therefore final and preclusive on all issues
decided therein as to others who could have, but did not appeal, such as the Office
of Personnel Management (“OPM”) and the Administrative Office of the United

States Courts. Federated Dep’t Stores, Inc. v. Moitie, 452 U.S. 394, 398-402 &

n.4 (1981); see also Travelers Indem. Co. v. Bailey, 129 S. Ct. 2195, 2205-07

(2009).
As the jurisdictional issues presented in Blue Cross’s petition for review are

separate and distinct from those concerning my now conclusively-determined
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jurisdiction over governmental entities such as OPM, I authorize Ms. Golinski to
take what further action she deems fit against any entity other than Blue Cross,

without waiting for the Judicial Council’s disposition of Blue Cross’s appeal.

’

December 22, 2009 e T

( Alex Kozinski
\_ Chief /ﬂudge

\\\\\\\
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NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS F | L E D
MAR 05 2010

FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
IN THE MATTER OF KAREN No. 05-80173
GOLINSKI et ux.
ORDER

I previously determined that Ms. Golinski is entitled to an award under the
Back Pay Act and directed the Appellate Commissioner to prepare a report and
recommendations on the matter. In re Golinski, 587 F.3d 956, 959-60, 963 (9th
Cir. 2009). He began by ordering Ms. Golinski to file and serve a written demand
for relief. Order at 1, In re Golinski, No. 09-80173 (filed Nov. 25, 2009). That
order also invited any parties or individuals aggrieved by her demand to file a
response, id. at 2, but if they exist, none came forward. So, the Commissioner took
responsibility for rounding out the record himself by seeking additional evidence
from Ms. Golinski. Order at 2-3, In re Golinski, No. 09-80173 (filed Jan. 20,

2010). He again invited responses. Id. at 3. None were filed.

1. The evidence shows that no health insurance plan on the private market

provides exactly the same benefits as Ms. Golinski’s FEHBP Blue Cross and Blue
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Shield Service Benefit Plan (BC/BS). Having independently reviewed the

Commissioner’s analysis, I agree that the Blue Shield Active Start 25 plan comes
closest to providing the same benefits as the benchmark, Ms. Golipski’s BC/BS
plan. Order at 10, In re Golinski, No. 09-80173 (filed Jan. 28, 2010). Having
independently reviewed the Commissioner’s calculations based on that choice, id.,
I agree with his recommended award. Ms. Golinski is entitled to $6,272.00 in back
pay for the period from September 2008 through December 2009, see 5 U.S.C. §
5596(b)(1)(A)(i), and $164.31 in interest on that amount, see id. § 5596(b)(2).! 1
defer consideration of the Commissioner’s recommendation on attorneys’ fees as
the matter is not yet ripe for decision. Ms. Golinski may request that I revisit it

once the Judicial Council resolves the now-pending appeal.

2. Today’s order only compensates Ms. Golinski through December 2009.
She has requested the right to seek additional back pay from then until OPM

complies, or is ordered to comply, with my earlier orders. She’s entitled to do so

' Ms. Golinski is entitled to interest from “the period beginning on the
effective date of the withdrawal or reduction involved,” September 2, 2008, and
“ending on a date not more than 30 days before the date on which payment is
made.” 5 U.S.C. § 5596(b)(2)(B)(i). The $164.31 figure only covers interest
through December 31, 2009, which is more than thirty days before Ms. Golinski
will be paid. Ms. Golinski may submit within three days from today a proposed
nunc pro tunc correction of the interest award.
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as, until then, she remains subject to “an unjustified or unwarranted personnel
action.” 5 U.S.C. § 5596(b)(1).

I consider this remedy—ongoing back pay—just as inadequate as it was
before. See Golinski, 587 F.3d at 960. Its computation will undervalue the benefit
Ms. Golinski is being denied because all of the private plans identified as
potentially comparable are inferior to the BC/BS plan; back pay may have adverse

tax consequences, see, e.g., Tanaka v. Dep’t of Navy, 788 F.2d 1552, 1553-54

(Fed. Cir. 1986), that can’t be remedied, see, e.g., Hopkins v. Dep’t of Navy, 86

M.S.P.R. 11, 12 (M.S.P.B. 2000); it’s a cumbersome hassle for the court; it’s a
waste of taxpayer dollars because addition of Ms. Golinski’s wife to her BC/BS
plan would not cost the government a penny; it’s a burdensome hassle for Ms.
Golinski, one that a person without her tenacity might find stigmatizing; and it
relegates her to a de facto separate, and therefore inherently unequal, benefits
system based on her sex and sexual orientation.

More back pay is, however, the only remedy I have left to give in the face of
ongoing workplace discrimination. That makes it “necessary and appropriate,”
even though it’s inadequate and wasteful. U.S. Court of Appeals for the Ninth
Circuit, Employment Dispute Resolution Plan 9 (1997). I therefore authorize Ms.

Golinski to move for additional back pay before the Commissioner until she’s
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permitted to enroll her wife for the benefits afforded an opposite-sex spouse of a
court employee.?

Once this order is final, the Circuit and Court of Appeals Executive shall
promptly complete, and forward to me to sign, any paperwork necessary for the
Court to satisfy its liébility for the amounts awarded. The back pay and intérest

portions of this matter shall then be remanded to the Appellate Commissioner.

March 5, 2010

[AlexKezinski—
Chief Judge

? Unless objections are lodged with the Commissioner within 7 days of his
recommendations on any motions Ms. Golinski elects to file, the Commissioner
may order relief by and for this tribunal. See 9th Cir. Gen. Order 6.3(e). If
objections are filed, I will resume jurisdiction.
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Subject STATEMENT FROM ELAINE KAPLAN, OPM
GENERAL COUNSEL

STATEMENT FROM ELAINE KAPLAN, OPM GENERAL COUNSEL

There have been some developments in the Ninth Circuit regarding access to
benefits for same-sex spouses of federal employees, and there’s some confusion
over this important issue. Specifically, Karen Golinski, an employee of the Federal
Courts, filed a grievance against her employer claiming that the denial of enrollment
of her same-sex spouse in the Federal Employees Health Benefits Plan (FEHBP)
violated the Ninth Circuit’s Equal Employment Opportunity policy. Ninth Circuit Chief
Judge Alex Kozinski, sitting in his administrative capacity, and not as a federal judge
in a court case, said that employees of the court were entitled to FEHBP health
benefits for their same-sex spouses. OPM must administer the FEHBP in a lawful
manner, and the Department of Justice (DOJ) has advised OPM that providing those
benefits would violate the so-called “Defense of Marriage Act.”

All federal employees - be they in the Executive, Legislative or Judicial branch -
receive their heath care benefits in the FEHBP, which is administered by OPM.
Spouses and minor children of federal employees are eligible to be enrolled in the
FEHBP. However, in 1996, the so-called “"Defense of Marriage Act” was signed into
law and it states that the word “spouse,” when used in a federal statute, can mean
only opposite-sex spouses. In other words, the current federal law means that same-
sex spouses are ineligible to be enrolled in federal benefit programs that define
eligibility based on their status as spouses. As the President has explained, the
Administration believes that this law is discriminatory and needs to be repealed by
Congress - that is why President Obama has stated that he opposes DOMA and
supports its legislative repeal. He also has said he supports the Domestic Partner
Benefits and Obligations Act (DPBO), which would allow all same-sex domestic
partners of federal employees to receive federal benefits, including enroliment in the
FEHB Plan.

It's important to understand that Judge Kozinski was acting as an administrative
official in this matter, reacting to the concerns of an employee of the judiciary. He
was not acting as a federal judge in a court case. This does not mean that the
inability to extend benefits to Karen Golinski’s spouse is any less real or less painful,
but it is a critical point.

The decision in this matter was not reached lightly — after we learned of this
development, we examined our options and consulted with the DOJ. DOJ advised us
that the order issued by Judge Kozinski does not supersede our obligation to comply





with existing law because it is not binding on OPM, as it was issued in his
administrative capacity, and not as a judge in a court case. Thus, this type of order
does not change the existing law, which DOJ concludes prevents the enrollment.
DOJ also advised us that DOMA prohibits same-sex spouses of federal employees
from enrolling in the FEHBP and that the law does not permit OPM to allow this
enrollment to proceed.

This issue shows exactly why Congress needs to repeal DOMA and pass the DPBO.
In fact, the passage of the DPBO would remedy this situation in a way that reaches
beyond this individual case involving an employee of the judiciary by providing
benefits to same-sex domestic partners of all federal employees across the
government whether or not they are married. That is why the Administration has
testified before Congress on this crucial legislation, and why the President has
personally called for its passage.
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INTRODUCTION

1 In this action, plaintiff Karen Golinski challenges federal discrimination against
her as alesbian married to someone of the same sex, and the harm that such discrimination has
caused her and her family.

2. Paintiff isacitizen of the State of Californiaand of the United States of America.
Sheislegally married to a person of the same sex in accordance with Californialaw.

3. The federal government does not license marriages, but many of its programs take
marital status into account to determine eligibility for federal benefits, protections and
responsibilities. Statutes, precedent, and principles of federalism establish that state law isthe
touchstone for determining a couple’ s marital status when establishing eligibility for federal
programs.

4. Plaintiff is an employee of the federal judiciary. She receives health insurance
through her employer and has elected a family health insurance plan to provide coverage to
herself and to her son. She requested that her employer enroll her spouse, Amy Cunninghis, in
her family plan, a benefit available to married employees of the federal judiciary. Defendants, on
behalf of the federal government, however, refused and blocked the enrollment, based on
plaintiff’s sexual orientation, and based on her sex in relation to the sex of her spouse.

5. Asthe basisfor their denial of the benefits and protections of federa law,
defendants invoked Section 3 of the so-called “ Defense of Marriage Act,” P.L. 104-199, codified
inpartas1U.S.C. 87 (“DOMA”), and stated that the federal government will only recognize
marriages between a man and a woman.

6. Defendants' application of DOMA has barred plaintiff and her spouse from
receiving benefits that are routinely granted to other similarly situated married couples, based on
plaintiff’s sexual orientation and her sex in relation to the sex of her spouse.

7. Thisisan action for declaratory and injunctive relief pursuant to 28 U.S.C.

88§ 2201-2202 and Fed. R. Civ. P. 57 and for review of agency action pursuant to 5 U.S.C. 8§
701-706. It seeks a determination that DOMA, 1 U.S.C. § 7, as applied to plaintiff, violates the

United States Constitution by refusing to recognize lawful marriages for purposes of the laws

SECOND AMENDED COMPLAINT 1
CAse No. 3:10-cv-0257-JSW
sf-2973146
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governing benefits for federal employees. The result of these violations of the Constitution is that

plaintiff has been denied, and will continue to be denied, legal protections and benefits under

federal law that would be available to her if she were a heterosexual with a different-sex spouse.
PARTIES

8. Plaintiff Karen Golinski isa Californiacitizen residing in San Francisco,
Cdlifornia

9. Defendant United States Office of Personnel Management is an independent
establishment in the executive branch of the United States government. 5 U.S.C. § 1101.

10.  Defendant John Berry isthe Director of the United States Office of Personnel
Management.

JURISDICTION, VENUE, AND SOVEREIGN IMMUNITY

11.  Thisaction arises under the Constitution of the United States and the laws of the
United States. This Court has jurisdiction over this action pursuant to 5 U.S.C. § 8912; 28 U.S.C.
§ 1331; and 28 U.S.C. § 1346(3)(2).

12.  Venueisproper in thisdistrict pursuant to 28 U.S.C. § 1391(e).

13.  The United States has waived sovereign immunity under 5 U.S.C. § 702.

14.  Defendant John Berry’s actions in this matter were beyond the scope of his
statutory and his constitutional authority. Accordingly, sovereign immunity does not apply to this
action.

FACTS

15. Karen Golinski and Amy Cunninghis have been partners for 21 years. They met in
the fall of 1989 and have been in a committed relationship ever since. They became registered
domestic partners with the City and County of San Francisco in 1995 and with the State of
Californiain 2003. They have an eight-year-old son whom they have raised from birth together.

16.  On May 15, 2008, the California Supreme Court ruled that the State’ s laws that
limited the institution of marriage to different-sex couples, while prohibiting same-sex couples
from marrying, violated the California Constitution. In re Marriage Cases, 43 Cal. 4th 757, 855-
56 (2008). On or about June 17, 2008, San Francisco and other California counties began to issue

SECOND AMENDED COMPLAINT 2
CAse No. 3:10-cv-0257-JSW
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marriage licenses to same-sex couples. See Perry v. Schwarzenegger, 704 F. Supp. 2d 921, 928
(N.D. Cal. 2010).

17.  Ms. Golinski married Amy Cunninghis on August 21, 2008, at San Francisco City
Hall, pursuant to aduly issued Californiamarriage license. Ms. Golinski and Ms. Cunninghis
remain lawfully married under the laws of the State of California

The Federa Employees Health Benefits Program

18.  Ms. Golinski has been employed by the United States Court of Appealsfor the
Ninth Circuit, now located at 95 Seventh Street in San Francisco, California 94103, for
approximately 19 years. Sheis currently employed in the Motions Unit of the Office of Staff
Attorneys. The United States Court of Appeals for the Ninth Circuit prohibits employment
discrimination based on, among other things, sex or sexual orientation.

19.  Asanemployee of the federal judiciary, Ms. Golinski obtains health insurance
under the Federal Employees Health Benefits Program (“FEHB”). See generally 5 U.S.C. § 8901
et seq. Because she and her spouse have an eight-year-old son, Ms. Golinski has, since his birth,
paid for “self and family” health insurance coverage under the Blue Cross and Blue Shield
Service Benefit Plan (“Blue Cross/Blue Shield”).

20.  The FEHB Handbook described Family Members Eligibility for Coverage as
follows:

Employing Office Responsibilities

Y our employing office is responsible for making decisions about
whether afamily member is eligible for coverage.

* * %

General Eligibility for Coverage

Family members eligible for coverage under your Self and Family
enrollment are your spouse (including avalid common law
marriage) and children under age 22, including legally adopted
children and recognized natural (born out of wedlock) children who
meet certain dependency requirements.

* * %

SECOND AMENDED COMPLAINT 3
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Eligible Family Members Automatically Covered

When you enroll for Self and Family, you automatically include all
eligible members of your family. If you don't list an eligible family
member on your Health Benefits Election Form (SF 2809) or other
enrollment request, that person is still entitled to coverage. If you
list a person who is not an eligible family member, your employing
office will explain why the person is not eligible for coverage and
will remove the name from thelist. Thelisting of an ineligible
person on the SF 2809 doesn't entitle him/her to benefits.

FEHB Handbook (Oct. 28, 2008).
21.  Accordingto 5 U.S.C. § 8901(5), “member of family” is defined, in relevant part,

to “mean([] the spouse of an employee or annuitant [and] an unmarried dependent child under 22
years of age.”

22.  On September 2, 2008, Ms. Golinski sought to enroll her spouse in the family
health plan for which she was paying by submitting the appropriate forms to her employer’s
human resources department. The human resources department forwarded the request to the
Administrative Office of the United States Courts (*AQ”).

23.  On September 11, 2008, the AO advised the Ninth Circuit’s human resources
department that Ms. Cunninghis was ineligible for coverage because Ms. Golinski and her spouse
are both women.

24.  On October 21, 2008, the AO once again advised the Ninth Circuit’ s human
resources department that Ms. Golinski’s election form would not be processed, and that Ms.
Cunninghis was ineligible for coverage, for the same reason. On both occasions, the AO
indicated that it based its actions on the “ Defense of Marriage Act.”

25. If Ms. Golinski were aman, or conversely if Ms. Cunninghis were a man,

Ms. Golinski would be able to add her spouse to her existing family plan at no additional cost to
her. Similarly situated heterosexual employeesin Ms. Golinski’ s position routinely receive this
significant benefit as a matter of course. For example, one employee who had recently joined the

Motions Unit under the same title and who, like Ms. Golinski, has a spouse and a young child,

attested that,
as soon as | began to work for the United States Court of Appeals
for the Ninth Circuit, | applied to have both my spouse and my
SECOND AMENDED COMPLAINT 4
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daughter covered under afamily coverage health plan obtained
through my employer. | completed the “Health Benefits Election
Form,” which stated that | wanted my wife and daughter to be
covered under theplan . .. . Both my wife and daughter received
coverage shortly thereafter.

Ms. Golinski performs work equal to that of her co-workers, and in fact has more experience in
the position than most, yet she does not receive the benefits that her married heterosexual co-
workers receive for their respective spouses.

26.  Thegovernment’srefusal to provide Ms. Golinski with benefits that similarly
situated different-sex married couples receive burdens and stigmatizes her relationship.

27.  Ms. Golinski has been forced to obtain separate, individual health insurance —
that is, coverage outside of a group health plan — for her spouse that isinferior to the coverage
she would receive under her plan. In addition to payment of monthly premiums, Ms. Cunninghis
must also pay higher out-of-pocket costs for her health insurance than she would have to pay if
she were covered under plaintiff’s employee group plan. Ms. Cunninghis also receives less
comprehensive coverage with her individua plan. Ms. Cunninghis has been unable to obtain
individual coverage of similar quality to that offered through Ms. Golinski’s employee health
plan because no equivalent individual coverageis available for purchase on the market. Asa
result, Ms. Golinski and her spouse have suffered, and continue to suffer, financial hardship and
severe anxiety about the possibility that Ms. Cunninghis will be unable to obtain the care
necessary to address serious health issues should they develop.

The “Defense of Marriage Act”

28.  Congress enacted the so-called “Defense of Marriage Act,” P.L. 104-199, in 1996,
and it was approved on September 21, 1996.
29. Section 3 of DOMA, 1 U.S.C. 8§ 7, provides, in part, as follows:

Sec. 3 DEFINITION OF MARRIAGE.

(8 IN GENERAL — Chapter 1 of title 1, United States Code is
amended by adding at the end the following:

87. Definition of ‘marriage’ and ‘ spouse’
“In determining the meaning of any Act of Congress, or of
any ruling, regulation, or interpretation of the various

SECOND AMENDED COMPLAINT 5
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30.

administrative bureaus and agencies of the United States, the word
‘marriage’ means only alegal union between one man and one
woman as husband and wife, and the word * spouse’ refers only to a
person of the opposite sex who is a husband or awife.”

Thislaw responded to “avery particular development in the State of Hawaii.”

H.R. Rep. No. 104-664, reprinted in 1996 U.S.C.C.A.N. 2905, at 2906. Asthe controlling House

Judiciary Committee Report explained, “the state courtsin Hawaii appear on the verge of

requiring that State to issue marriage licenses to same-sex couples,” and that development

“threatens to have very real consequences. . . on federal law . ...” 1d. More specificaly,

Id. at 2914.
31.

[1]f Hawaii does ultimately permit homosexualsto ‘marry,’ that
development could have profound practical implications for federal
law. For to the extent that federal law has simply accepted state
law determinations of who is married, aredefinition of marriagein
Hawaii to include homosexual couples could make such couples
eligible for awhole range of federal rights and benefits.

In passing Section 3 of DOMA, Congress took the unprecedented step of

preemptively nullifying a class of marriages that it expected states would begin to license at some

point in the future, that is, marriages of same-sex couples. It withdrew from these marriages, but

not from others, all federal responsibilities, protections, and benefits, financial and otherwise.

32.

With regard to alesbian or gay individual married to someone of the same sex,

Section 3 of DOMA has overridden the long-standing deference of federal law to state law in

determining the marital status of an individual seeking the benefits or responsibilities of any

federal law triggered by a person’s marital status, and it categorically denies both rights and

responsibilities.

33.

If not for the application of DOMA, Ms. Golinski, as a person legally married

under Californialaw, would receive the same benefits, responsibilities, and protections under

federal law as other married persons. Yet DOMA operates to single out one class of marriages

legally recognized by the State of California, those of same-sex couples, and to deny their

existence for all ends and purposes under federal law.
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34. In 21997 Report, the General Accounting Office (“GAO”)" estimated that at least
1,049 federal laws were affected by DOMA, because those |aws depended on or in some way
related to marital status. U.S. Gov. Accountability Office, GAO/OGC-97-16 Defense of

- L L L T T L . L T T T T S SdT DT

study in 2004 found that 1,138 federal laws tied benefits, protections, or responsibilities to marital
status. U.S. Gov. Accountability Office, GAO-04-353R Defense of Marriage Act (2004),

35. Ms. Golinski has been denied legal benefits and protectionstypically available to
spouses under federal law. Despite the willingness of Ms. Golinski and her spouse to assume the
legally imposed responsibilities of marriage at the federal level, they are prevented from doing so
by DOMA.

36. DOMA grants preferred legal status and unique privilegesto individuals married
to someone of a different sex.

37.  Theofficia House Report on DOMA, H.R. Rep. No. 104-664, advanced four
rationales for why the federal government drew aline between its treatment of individuals

married to a same-sex spouse and individuals married to a different-sex spouse:

(1)  H.R. 3396 [the bill number] ADVANCES THE
GOVERNMENT’SINTEREST IN DEFENDING AND
NURTURING THE INSTITUTION OF TRADITIONAL
HETEROSEXUAL MARRIAGE.

2 H.R. 3396 ADVANCES THE GOVERNMENT’S
INTEREST IN DEFENDING TRADITIONAL NOTIONS OF
MORALITY.

3 H.R. 3396 ADVANCES THE GOVERNMENT’S
INTEREST IN PROTECTING STATE SOVEREIGNTY AND
DEMOCRATIC SELF GOVERNANCE.

4) H.R. 3396 ADVANCES THE GOVERNMENT’S
INTEREST IN PRESERVING SCARCE GOVERNMENT
RESOURCES.
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38.  Noneof these interests is adequate to justify discrimination against married
persons in same-sex relationships, and no other federal interest justifies such discrimination.

39.  Thefirst clamed federal “interest” in “defending” “traditional heterosexual
marriage” simply restates the government’ s intent to discriminate against same-sex couples and
provides no independent justification for the government’ s discriminatory action. The federal
government has long accepted state determinations of marital status, even in the face of changes
in marriage licensing by the states. The only state-licensed marriages it categorically refusesto
honor are those of same-sex couples. The federal government’ s refusal to recognize plaintiff’s
marriage does not nurture, improve, stabilize, or enhance the marriages of other married couples.
Nor would the federal government’ s recognition of plaintiff’s marriage degrade, destabilize, or
have any other deleterious effect on the marriages of other married couples.

40.  The second claimed federa interest in “morality” is another reframing of
Congress's disapproval of leshians and gay men. Lesbians and gay men have suffered along
history of public and private discrimination. Discrimination for its own sake is not alegitimate
purpose upon which disadvantageous classifications may be imposed. Moreover, sexua
orientation bears no relation whatsoever to an individual’ s ability to participate in or contribute to
society.

41.  Thethird claimed interest in “ protecting state sovereignty” is actually subverted by
DOMA, not advanced by it. In enacting DOMA, Congress violated inherent constitutional
principles of federalism and failed to honor our nation’s system of dual sovereignty, becauseit is
the states, and not the federal government, that regulate marriage and determine family status.
Congress did not “ protect” state sovereignty in enacting DOMA, since it dishonored the
sovereignty of the states that license or recognize marriages of same-sex couples.

42.  Asto thefourth claimed interest in preserving government resources, the available
data from the Congressional Budget Office establishes that recognizing the marriages of
individuals married to a person of the same sex would result in an annual net increase in federal
revenue. Congressional Budget Office, U.S. Congress, The Potential Budgetary Impact of
Recognizing Same-Sex Marriages, June 21, 2004. Furthermore, family health coverage for same-
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sex couples would provide countervailing advantages and cost savings for the government by
reducing strain on social services and by strengthening the competitiveness of public employers.
There was and is no basis for the claim that DOMA *“preserv[es| scarce government resources.”

43.  Whilethe public fisc is always a matter of concern, the government cannot achieve
thisinterest by singling out asimilarly situated vulnerable minority group, such as lesbians and
gay men, for discrimination based on their sexual orientation and sex in relation to the sex of their
spouse. Therewas and is no valid justification to deny lesbian and gay individuals who have met
their obligations as taxpaying citizens and who are married to someone of the same sex the
protections available to persons who are married to someone of a different sex.

44.  DOMA does not maintain the status quo or promote consistency. It substantially
altered the status quo with respect to the federal government’ s treatment of marriage and
provision of marriage-related benefits and created new inconsistencies in these arenas.

45.  Defendants categorical denial of equal compensation to plaintiff based on her
sexual orientation and sex in relation to the sex of her spouse subjects defendants conduct to
strict or at least heightened scrutiny. Defendants' conduct cannot withstand such scrutiny
because defendants' conduct does not serve any legitimate governmental interests, let alone any
important or compelling governmental interests, nor doesit serve any such interestsin an
adequately tailored manner.

46.  Atroot, DOMA is motivated by disapproval of lesbians and gay men and their
relationships, which is an illegitimate federal interest.

Ninth Circuit EDR Review

47. In December 1997, the United States Court of Appeals for the Ninth Circuit
adopted an Employment Dispute Resolution Plan (“EDR Plan”). The EDR Plan was adopted at
the direction, and with the approval, of the Judicial Conference of the United States. The AO is
subject to the “supervision and direction of the Judicial Conference of the United States.”

28 U.S.C. §604. Asrevised through December 2000, that EDR Plan prohibits employment

discrimination based on, among other things, sex or sexual orientation.
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48.  Becausethe AO had informed Ms. Golinski that it would not enroll her spousein
her family plan, on October 2, 2008, Ms. Golinski timely and properly filed a complaint under the
EDR Plan seeking redress of the discrimination she was suffering in the terms of her
employment. She alleged that: (1) the denia of coverage violates the anti-discrimination
provisions of the Ninth Circuit’s EDR Plan; (2) the FEHB and DOMA do not compel such
discriminatory treatment, and under those statutes, she is entitled to coverage for her spouse; and
(3) such treatment violates her rights under the Fifth Amendment of the United States
Constitution.

49.  Asrequired by the EDR Plan, Ms. Golinski’ s complaint was heard by the Chief
Judge of the Ninth Circuit. Following a hearing in November 2008, the Chief Judge issued a
series of orders dated November 24, 2008, January 13, 2009, November 19, 2009, December 22,
2009, and March 5, 2010. The Chief Judge’s orders are attached hereto as Exhibits A-E,
respectively, and are incorporated herein by reference.

50. By hisorders dated November 24, 2008, and January 13, 2009, the Chief Judge
ordered the Director of the AO to process Ms. Golinski’ s health benefit election forms without
regard to Ms. Golinski’s sexual orientation or the sex of her spouse. The January 13 order
explained that the AO had incorrectly concluded that DOMA prohibited the extension of family
health insurance coverage to a same-sex spouse of ajudicial employee. (Exhibit B [January 13,
2009 Order] at 2-7.)

51.  The AO complied with the Chief Judge's orders of November 24, 2008, and
January 13, 2009, and submitted the appropriate enrollment papersto Ms. Golinski’ s insurance
carrier, Blue Cross/Blue Shield, to effectuate enrollment.

Defendants’ Unlawful Interference with the Provision of Benefits

52.  Notwithstanding the final decision of Ms. Golinski’s employing office and agency
that, under the pertinent federal laws, Ms. Golinski is entitled to enroll her spouse in her family
plan, OPM intervened to prevent such enrollment. On February 20, 2009, OPM sent aletter to
AO stating, in part:
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Asyou are aware, Title 5, chapter 89 of the United States Code
governs the Federal Employees Health Benefits (FEHB) Program.
It provides for coverage of the employee and members of the
employee’sfamily. Members of the family are defined in the law,
and include only certain unmarried dependent children and the
spouse of the eligible employee or annuitant. P.L. 104-199, the
Defense of Marriage Act (DOMA) requires an agency when
interpreting an Act of Congress, to define the word “spouse” as a
person of the opposite sex who is a husband or awife. OPM issued
guidance to agencies regarding the definitions of “marriage” and
“spouse” in Benefits Administration Letter 96-111, dated
qu_e_rr_llg@r_ 15,1996. ThisLetter isavailable on the OPM web site

at:hitp://www.opm.gov/reti re/pubs/bals and remainsin effect.
Officials of agencies participating in the Federal benefits programs
administered by OPM must follow the guidance provided in the
Letters.

(Exhibit C [November 19, 2009 Order], at Ex. A thereto.)

53. OPM’sFebruary 20 letter further stated,

We have advised Kaiser Foundation Health and the Blue Cross and
Blue Shield Service Benefit Plans that they may not accept the
enrollment forms submitted by your agency to provide coverage
that is not allowed under Federa law.

(1d.)

54.  Asaresult of OPM’sinterference, the Chief Judge issued afurther order on
November 19, 2009, “to protect Ms. Golinski and the integrity of the Judiciary’s EDR plans.”
(Exhibit C at 3.) The Chief Judge explained that, asto judicial employees, the separation of
powers doctrine requires that an EDR tribunal’ s reasonable interpretations of the law take
precedence over that of any office or agency of the executive. (Exhibit C at 11-12.) The Chief
Judge expressly ordered OPM to remedy its prior, erroneous guidance to Blue Cross/Blue Shield
blocking Ms. Cunninghis's enrollment and to cease all prospective interference. (Exhibit C at 15-
16.) The Chief Judge ordered the Clerk of the Court to serve the order on OPM (which it did),
and heinvited OPM to appedl. (Id. at 16.)

55. In that November 19, 2009 order, the Chief Judge aso awarded Ms. Golinski
ongoing back pay to reimburse her for the cost of purchasing separate individual insurance to
cover Ms. Cunninghis. Asthe Chief Judge found in that order, and in the subsequent March 5,
2010 order calculating the precise amount of the back pay award, the back pay received by

Ms. Golinski is inadequate to remedy the discrimination that she suffers. Because comparable
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coverage is not available for purchase by individuals on the private market, Ms. Cunninghis's
coverage remains inferior, in terms of both the scope of its coverage and its higher out-of-pocket
costs. Moreover, as the Chief Judge observed, the award of back pay does nothing to alter Ms.
Golinski’ s consignment to a*“ de facto separate, and therefore inherently unequal, benefits system
based on her sex and sexual orientation.”

56.  OPM did not appeal the Chief Judge' s November 19, 2009 order, and it did not

comply with the order. Instead, it issued a press release stating, in part:

Karen Golinski, an employee of the Federal Courts, filed a
grievance against her employer claiming that the denial of
enrollment of her same-sex spouse in the Federal Employees Health
Benefits Plan (FEHBP) violated the Ninth Circuit’'s Equal
Employment Opportunity policy. Ninth Circuit Chief Judge Alex
Kozinski, sitting in his administrative capacity, and not as a federal
judgein acourt case, said that employees of the court were entitled
to FEHBP health benefits for their same-sex spouses. OPM must
administer the FEHBP in alawful manner, and the Department of
Justice (DOJ) has advised OPM that providing those benefits would
violate the so-called “ Defense of Marriage Act.”

* * %

In other words, the current federal law means that same-sex spouses
areineligible to be enrolled in federal benefit programs that define
eligibility based on their status as spouses. Asthe President has
explained, the Administration believes that thislaw is
discriminatory and needs to be repealed by Congress — that is why
President Obama has stated that he opposes DOMA and supportsiits
legislative repeal.

* * %

The decision in this matter was not reached lightly — after we
learned of this development, we examined our options and
consulted with the DOJ. DOJ advised us that the order issued by
Judge Kozinski does not supersede our obligation to comply with
existing law because it is not binding on OPM, asit wasissued in
his administrative capacity, and not as ajudge in a court case.

(Statement from Elaine Kaplan, OPM General Counsel, available at http://www.
washingtonpost.com/wp-srv/nation/documents/statement_from_elaine_kaplan_opm.pdf, attached
hereto as Exhibit F, and incorporated herein by reference.)

57.  On December 22, 2009, the Chief Judge issued afinal order holding that the time

to appeal the prior orders had expired, finding that those prior orders are “therefore final and
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preclusive on all issues decided therein as to others who could have, but did not appeal, such as
the [OPM],” and authorizing Ms. Golinski to take further action to enforce the prior orders.
(Exhibit D [December 22, 2009 Order] at 1.)

58.  Defendants continue to block the provision of the spousal health insurance
coverage to which Ms. Golinski is entitled.

Procedural History

59.  OnJanuary 20, 2010, Ms. Golinski filed the instant lawsuit, and she filed a First
Amended Complaint (“FAC”) on March 8, 2010. Therein she sought awrit of mandamus to
direct OPM to comply with Chief Judge Kozinski’ s orders and injunctive relief to compel OPM
to rescind its prior guidance blocking Ms. Cunninghis's enrollment, and to cease further
interference.

60.  On February 23, 2011, the Attorney Genera of the United States announced in a
letter to Congress that because Section 3 of DOMA is unconstitutional, and because
classifications based on sexual orientation warrant heightened scrutiny, the Department of Justice
will forego defense of the statute. The Attorney General indicated, however, that “ Section 3 will
continue to be enforced by the Executive Branch.”?

61. On March 16, 2011, the Court dismissed the FAC without prejudice, stating that
“[t]he Court would, if it could, address the constitutionality” of “the legidative decision to enact
Section 3 of DOMA to unfairly restrict benefits and privileges to state-sanctioned same-sex
marriages. . . . However, the Court is not able to reach these constitutional issues due to the
unique procedural posture of this matter.” (Dkt. No. 98 at 11.) The Court granted Ms. Golinski
leave to amend.

62.  Ms. Golinski filesthis Second Amended Complaint to challenge defendants

unlawful and unconstitutional action blocking coverage of her spouse on terms equal to those of

employees with different-sex spouses.

____________________________________________
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FIRST CLAIM FOR RELIEF
(Unlawful Agency Action and Withholding of Benefits)

63.  Plaintiff incorporates and realleges each and every allegation contained in
paragraphs 1 through 62 of this Complaint as if set forth fully herein.

64. TheFEHB program is acreature of federal statute, Chapter 89 of Title 5 of the
United States Code. See5U.S.C. § 8901 et seq.

65.  Pursuant to Congressional authority OPM prescribes regulations to carry out the
FEHB program and administers the program. See5 U.S.C. § 8913. The pertinent regulations
promulgated by OPM are contained in Part 890 of Title 5 of the Code of Federal Regulations.

66.  The FEHB program extends to employees of the federal judiciary. See generally
5U.S.C. 88 2105(a)(2), 8901(1)(A).

67.  Under existing FEHB statutory and regulatory provisions, the spouse of a covered
employee who has elected “ Self and Family” coverageis entitled to enroll, and is automatically
enrolled, in the employee’ s health insurance plan under the FEHB program.

68.  FEHB providesthat “[a] contract may not be made or a plan approved which
excludes an individual because of race, sex, health status, or, at the time of the first opportunity to
enroll, because of age.” 5 U.S.C. § 8902(f).

69.  Under existing FEHB statutory and regulatory provisions, Ms. Cunninghis would
be enrolled in Ms. Golinski’s “ Self and Family” plan but for defendants application of DOMA, 1
U.S.C. 8§ 7, which defendants maintain prevents provision of health insurance coverage to the
spouse of an employee of the federal judiciary if that spouse is of the same sex as the employee.

70.  Defendants interference with the enrollment of plaintiff’s spouse and the resulting
withholding of benefits, based on plaintiff’s sexual orientation and her sex in relation to the sex of
her spouse, exceeds the authority delegated to defendants by Congress, contravenes the applicable
laws governing FEHB, and violates plaintiff’ s rights under the laws of the United States and the
Constitution of the United States, including her rights to equal protection and due process secured

by the Fifth Amendment.
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71.  Thedisparity of treatment with regard to federal employment-related benefits
available to Ms. Golinski and other smilarly situated individuals is not mandated by DOMA,
1U.S.C. 87, but rather reflects an improper and overly narrow construction of the permissible
bounds of the federal government’ s authority to extend coverage to family members. Federal
statutory provisions as to employment-related benefits that turn on “member of family,” “family,”
or “family members,” including but not limited to 5 U.S.C. § 8901, set general guidelines and
minimum requirements of coverage availability but do not establish absolute ceilings or outer
boundaries of coverage.

72.  Tothe extent that the disparity of treatment with regard to federal employment-
related benefits available to Ms. Golinski is, in fact, mandated by DOMA, 1 U.S.C. 8§ 7, that
disparity of treatment creates a classification that treats similarly situated individuals differently
without adequate justification and improperly burdens and penalizes her relationship, based on
her sexual orientation and her sex in relation to the sex of her spouse, in violation of the rights of
equal protection and due process secured by the Fifth Amendment of the Constitution of the
United States.

73.  Anactua controversy exists between and among the parties, and plaintiff has no

other adequate remedy.

SECOND CLAIM FOR RELIEF
(Declaratory and Injunctive Relief, 28 U.S.C. 8§ 2201-2202)

74.  Plaintiff incorporates and realleges each and every allegation contained in
paragraphs 1 through 73 of this Complaint asif set forth fully herein.

75.  Thiscase presents an actual case or controversy because there is an existing,
ongoing, real, and substantial controversy between plaintiff and defendants, who have adverse
interests. This controversy is sufficiently immediate, substantial, and real to warrant the issuance
of adeclaratory judgment because plaintiff has been denied and will continue to be denied family
coverage by defendants unlawful actions and enforcement of the unconstitutional law.

76.  Thiscaseisripefor consideration because it presents issues suitable for an

immediate and definitive determination of the legal rights of the partiesin this adversarial

SECOND AMENDED COMPLAINT 15
CAse No. 3:10-cv-0257-JSW
sf-2973146






© 00 N o o b~ w N

N N DN DN DN NN NN R R P R R R R R R
® N o R WN B O © N o UM W N B O

proceeding, and plaintiff has been and will continue to be subjected to irreparable injury and
significant hardship by defendants’ interference with the provision of family coverage for
plaintiff’s spouse.

77.  Plantiff’s claims are not speculative or hypothetical, but rather involve the validity
of a statute that is being implemented and enforced by defendants against plaintiff and all other
lesbian and gay federal employees who are legally married to persons of the same sex.
Defendants continued enforcement of the unconstitutional law will deprive plaintiff of family
health coverage for her spouse, and will deprive plaintiff of the constitutional rights pleaded
herein.

78.  Theinjury plaintiff has suffered and will continue to suffer if her rights are not
adjudicated herein isreal, immediate, actual, concrete, and particularized and is not just
threatened but certain and ongoing. No further events need take place to determine that
defendants enforcement of Section 3 of DOMA has caused and will proximately cause plaintiff
irreparable injuries.

79.  Plaintiff seeksinjunctive relief to protect her constitutional rights and to eliminate
the resultant financial and emotiona harms described above. A decision enjoining defendants
would redress and prevent further irreparable injuries from occurring to plaintiff.

80.  Theirreparableinjuries plaintiff has suffered and will suffer absent injunctive
relief have no adequate remedy at law or in equity. Aninjunction isthe only way of adequately
protecting plaintiff from the harms of the deprivation of her constitutional rights, the absence of
family coverage to address her spouse’ s ongoing health needs, and the financial burden of
obtaining separate health coverage for her spouse. No legal or equitable remedy short of an
injunction can aleviate the stigma of the government’ s failure to recognize plaintiff’s marital
status with respect to family health insurance coverage.

81.  Theburden on defendants of maintaining family coverage for plaintiff will be
minor or non-existent. Under its current contract with the insurer, the federal government would
incur no additional cost by enrolling Ms. Cunninghis because it pays no additional money when

an employee adds additional family membersto afamily health plan. Further, thereareonly a
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small number of lesbian and gay federal employees who are legally married and who have sought
to obtain family coverage for a spouse. In contrast, the hardship to plaintiff of being deprived of
insurance coverage for her spouse is significant, immediate, and ongoing. The balance of
hardships thus tips strongly in favor of plaintiff.

PRAYER

WHEREFORE, plaintiff Karen Golinski prays for relief as follows:

a. A declaration that Section 3 of DOMA, 1 U.S.C. 8§ 7, isunconstitutional as applied to
plaintiff to prevent provision of health insurance coverage to her spouse;

b. A declaration that Ms. Golinski and her spouse are entitled to such coverage under the
FEHB program;

c. A permanent injunction enjoining defendants, and those acting at their direction or on
their behalf, from interfering with the enrollment of Ms. Golinski’ s spouse in her family health
insurance plan;

d. Costsincurred in maintaining this suit, including attorneys' fees and costs, pursuant to
5U.S.C. §504 and 28 U.S.C. § 2412; and

e. Such other and further relief as the Court may deem just and proper.

Dated: April 14, 2011 MORRISON & FOERSTER LLP

LAMBDA LEGAL DEFENSE AND
EDUCATION FUND, INC.

By: /s/ James R. McGuire
JAMESR. McGUIRE

Attorneys for Plaintiff
KAREN GOLINSKI
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