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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

COORDINATION PROCEEDING, SPECIAL
TITLE [RULE 1550 (c)],

JUDICIAL COUNCIL COORDINATION
PROCEEDING NO. 4365

FINAL DECISION ON APPLICATIONS FOR
WRIT OF MANDATE, MOTIONS FOR
SUMMARY JUDGMENT, AND MOTIONS FOR

)
)
)
MARRIAGE CASES )
)
)
) JUDGMENT ON THE PLEADINGS

INTRCDUCTION

This Judicial Council Coordination Proceeding consists of six

1

coordinated cases.' While the cases differ from each other in several

respects, all share a common issue: whether Family Code section 300, which

'pfoVides that a marriage in this state is a union between a man and a woman,

and Family Code section 308.5, which provides that cnly a marriage between a
man and a woman is valid or recognized in California, violate California’s

Constitution.

' All of the cases except Clinton v. State of California were coordinated

under the Order Assigning Coordination Trial Judge, filed June 14, 2004. On
September 8, 2004, Clinton was coordinated as an add-on case under Rule 1544,
Califernia Rules of Court.
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For the reasons set forth below, this court concludes that both
sections are ﬁncoﬁstitﬁtional,under the.California Constitution.. .

- PROCEDURAL -MATTERS

iy e n o . . -
-.,-,z-e‘.«_g\ﬁzgg; Sy S

o S S
various pretrial proceedings, the  -coordinat

ed cases were

Througﬁ
organized so that their commén issue cculd be resolved simul taneously. fhé
idea was that such resclution be embodied in an appealable_judgment in each
cage, and thus all cases could proceed together for.appellate review. In
order to accomplish this, on December 22 and 23, 2004, the following
proceedings were held:

1. Woo v. State of California (San Francisco Superior Court No. 504038)
- Eearing on Application for Writ of Mandate under Code of Civil
Procedure section 1094.

2. City and County of San Francisco v. State of California {San
Francisco Superior Court No. 429539) - Hegring on Application for
Writ of Mandate under Code of Civil Procedure section 1094.

3. Clinton v. State of California (San Francisco Supericr Court No.
429548) - Hearing on Application for Writ of Mandate under Code of
Civil Procedure secﬁion 1094.

4. Proposition 22 Legal Defense and Education Fund v. City and County
of San Francisco {San Francisco Superior Court No. 503943) - Hearing
on Motion for Summary Judgment under Code of Civil Procedure section
437c and on Mection for Judgment on the Pleadings.

5. Randy Thomasson v. Gavin Newsom (San Francisco Superior Court No.
428794} - Hearing on Motion for Summary Judgment under Code of Civil

Procedure section 437c and on Motion for Judgment on the Pleadings.

FINAL DECISION - 2
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6. Robin Tyler v. County of Los Angeles (Los Angeles Superior Court No.

088506} - Eearing on Application for Writ of Méndate under Code of

Civil Procedure section 1094

o - JCTRR ETE

This decision resolves the constltuthnai ques

respective procedural context.
ANALYSIS

1. General Constitutional Concepts

The parties advocating same-sex marriage argue that Family Code
sections 300 and 308.5 violate the due process, equal protection and privacy
provisions of the California Constitution (Cal. Const., art. I & 7, subd.

{a), and art. I, § 1). The caseé ¢an be resolved upon the egual protection
argument .

In analyzing an equal protection challenge to a statute under our
state Constitution, the courts have recognized that most legislation creates
classifications for one purpose or another, and then differentiates upon the
classifications. (Board of Supervisors v. Local Agency Formation Com. {1992)
3 Cal.dth 903, 913.) This inexorahly leads to legislatively conferred
advantages or disadvantagés based on such classifications. (Flynt v.
California Gambling Control Commission (2004) 104 Cal.App.4th 1125, 1140.)
The power to c¢lassify in this manner emanates from the police power under the
United States Constitution, which reserves to the states Cthe power to promote
the general welfare of their citizens, and from the inherent power of
government to provide for the protection, security and benefit of the pecnla.

This general police power, however, must be reconciled with the equal

protection clause, which provides that no person shall be denied equal
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protection under the law. (Romer v. Evans (1996) 517 U.S. 620, 633-35; Board
of Superﬁisors v. Local Agency Formation Com., supra,.3'Calf4th at 913.)

The reconciliation .of the police power to promote the general welfare

W)

e SRRPAn e it

Eogan R e kil
with the right of cit

izéns-to qual protecflon under‘the law is mgﬁifested'in
two tests that depend on the-natﬁre ofsthe cIaséification created by the
legislation. The first is the basic standard for reviewing economic and
social welfare legislation, in which there is a differentiation between
c;agses of igdividuals but spch classifications are not “suspect” or do not
implicate fundamental human rights. In such instances, the legislative
classifications are presumptively valid and must be upheld so long as there
exists a raticnal relationship between the disparity of treatment and some
legitimate governmental purpose. (D’Amico v. Board of Medical Examiners
(1874) 11 Cal.3d 1, 17; Flynt v. California Gambling Control Commission,
supra, 104 Cal.App.4th at 1140.) Under this test, the burden is on the party
challenging the legislation to demonstrate the absence of any rational
connection to a legitimate state interest. (D’Amice v. Board of Medical
Examiners, supra, 11 Cal.3d at 17.) This first test is known as thé “rational
basis test.” i
The second test is more stringent and is applied in cases where
"suspect” classifications or fundamental human rights are implicated in the
legislation. Here, the courts adopt "an artitude of active and critical
analysis, subjecting the classification to strict scrutiny [citations). Under
this standard, the state bears the burden of establishing not only that it
has a compelling interest which justifies the law but that the distinctions

drawn by the law are necessary to further its purpose.” (D’Amico v. Board of
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Medical Examiners, supra, 11 Cal.3d at 17, original italics.) This second

test is known as thé “strict scrutin

Lest..

The parties-disgute both which testAaﬁpligs here and whét the résult.éf
such applicatién woqld.be; éér the réasons'sét férth beldw,'the_strict -
serutiny test applies to this casel Further, this court concludes that under
either the ratiocnal basis test or the strict scrutiny test, Family Code
sections 300 and 308.5 fail to meet constitutional muster. Accordingly, in

the interest of a full analysis of the issues, each test will be applied.

2. The Rational Basis Test

As i1s set forth above, the rational basis test places the burden of
demonstrating the lack of a rational connection between the challenged
legislation and a legitimate state purpose on those who challenge the law.
While the courts defer to the legislature, the fact that legislation exists
is net sufficient to conclude that the requisite rational basis likewisze
exists. Instead, under this test, the courts must conduct “a serious and
genuine judicial inguiry into the correspondence between the classification

and the legislative goals” as follows:

The decisions clearly hold that a legislative classification, such
as that involved here, wviolates the constitutional requirement of
equal protection of the law unless it rationally relates to a
legitimate state purpose. Neither our cases nor those of the
United States Supreme Court have settled on a particular verbal
formula to express this proposition. Some decisions require that
the classification ‘bear some rational relationship to a
conceivable legitimate state purpose’[citation]; others, that the
classification must rest upon ‘some ground of difference having a
fair and substantial relation to the object of the

legislation.’ [citations].

(Newland v. Board of Governors (1977) 19 cal.3d 705, 711.)
Upon these standards, the challengers to Family Code sections 300 and

308.5 have met their burden of demonstrating that those sections do not
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rationally relate to a legitimate state purpose. Tc be sure, the burden here

o demonstrate a negative. Nonetheless, it appears that no rational

-purbose exists for limiting marriage in this State to opposite-sex partners.

'Lboking”fqr*a_rationél legitimate state purpose, this court beging with

the purposes advanced by the State in its oppositions filed herein. The State

offers two purported purposes. The first is that the male/female marriage

‘requirement embodies California’s traditional understanding that a marriage

is a union between a male and a female. This argument is that opposite-sex
mqrriage is deeply rooted in our state’s history, culture and tradition and
that the courts should not redefine marriage to be what it has never been
before.

In the appropriate contexts, the legislative embodiment cf history,
culture and tradition is constitutionally permissible. Indeed, examples
abound. From such areas as the legislative recognition of traditional
holidays (Government Code section 19853) to the requirement that everyone
drive on the right side of the road (Vehicle Code section 21650) and the
statutory adoption of common law maxims of jurisprudence {(Civil Code sectipns
3509 through‘3548), the legiélature has often codified history, cﬁlture ané
Tradition. In each such instance, however, an underlying rational basis
beyond general acceptance by society justifies the law. Hence, legislative
determinations of appropriate working conditions recognize generally accepted
holidays, the Vehicle Code rules of the rcad which adopt how people had
already been driving prevent highway chaos, and the enactment of well-
established commoﬁ law maxims of jurisprudence provides useful guideposts to

fill gaps in codified law.

FINAL DECISION -~ 6
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This is not to say that all legislative adoptions of how things have

acted.denial.of .equalsprotection .

been, are const
E L T R 3

i

utional, The state's,

AT PR

cannot be justified éimply because such congéitutional violation has become
traditionalf'Iﬁ'Peréz v.{Sbarp'11948) 32 cal.2d 711; Califorﬁia?s_sfatuﬁgfy‘”q
ban on interfacial marriages was challenged as viclating the equal protection
clause of the United States Constitution. Advocates of the raclial ban
asserted that because historically and culturally, blacks had not been
permitted to marry whites, the statute was justified. This argument was
rejected by the Court: "“[clertainly, the fact alone that the discrimination
has been sanctioned by the state for many years dces not supply such
{constitutional]l Jjustification.” Id. at 727.

To be sure, the Court in Perez applied a “compelling state interest”
analysis rather than the lesser rational basis test. This difference,
however, is of no consequence. Even under the rational basis standard, a
statute lacking a reasonable connection to a legitimate state interest cannot
acquire such a connection simply by surviving unchallenged over time. As was
stated in other contexts *"no length of uncritical history or mindless
tradition may sanction a procedure when the ‘uncenstitutionality of the
course pursued...has been made clear.’ Erie R.R. Co. v. Tompkins {1938) 304
U.S. 64, 77-78 [citations].” (In Re Anderson (1968) 69 Cal.2d 613, 641.)

Similarly, in Lawrence v. Texas (2003) 539 U.S. 558, 577-78, the Court
said:

[Tlhe fact that the governing majority in a State has traditionally
viewed a particular practice as immoral is not a sufficient reason
for upholding a law prohibiting the practice; neither history nor
tradition could save a law prohibiting miscegenation from
constitutional attack.
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From these authorities, this court concludes that California’s

of marriage, to a union between a .man.and.a woman.isnoty

.

al L1i

sufficient rational basis to justify Eamily Code sectiong 300 and 308.5.
Simply put, same-sex mdrriagé'qannot 5e prohibited solely becéuse Califévaia
has al&ays done.so 5efore. ' |

The second argument advanced by the State 1s a combinaticn of the
tradition argument with the assertion that California has granted to same-sex
couples virtually all of the rights that marriage entails. Thus, the State

asserts, “it is not irrational for California to afford substantially all

rights and benefits to same-sex couples while maintaining the common and

traditional understanding of marriage.”

If the maintenance of opposite-sex only marriage cannot be
constitutionally justified due to tradition alone, the creation of a
superstructure of marriage-like benefits for same-sex couples is no remedy.
The issue is not whether such a system is “irrational.” The rational basis
test is not an abstract logic exercise whereby the court determines whether
the challenged law makes sense. The issue under the rational basis test in
this case is whether there ig a legitimate governmental purpose for denyiné
same-sex coublés the last stép in the equation: the right to marriage itself.
If this State has decided not to allow same-sex couples to marry, it might be
quite reasonable to ameliorate some of their practical concerns in such areas
as taxation, health care, inheritance arnd the like. Such reasonableness does
not substitute for the need to find a rational basis for denying same sex
marriage in the first place.

It is true that the marriage-like henefits legislation is relevant to

the constitutional question here. In determining whether a rational basis for

FINAL DECISION - 8
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a classification exists, the court must consider the nature of the class

bging;sipgqunoggland must yiew the operation dgv he
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in the conte#t of other legislatioﬁ defining the rights of perépns similarly
situated. ('Bl."o_wn' v. Merlo (1973) 8 Cal.3d 855, 861-62.)

In this context, the existence of ﬁarriagemlike Tights Withoﬁt marriége

actually cuts against the existence of a rational government interest for

.dénying marriage to same-sex couples. California’s enactment of rights for

same-sex couples belles any argument that the State would have a legitimate
interest in denying marriage in order to preclude same-sex couples from
acquiring some marital right that might somehow be inappropriate for them to
have. No party has argued the existence of such an inappropriate right, and
this court cannct think of cne. Thus, the State's position that California
has granted marriage-like rights to same-sex couples points to the conclusion
that there is no rational state interest in denying them the rites of
mqr;iage as Well.

The idea that marriage-like rights without marriage is adequate smacks
of a concept long rejected by the cour;s: separate but equal. In Brown v.
Board of Education of Topeka, et al. {1952) 347 U.S. 483, 494, the Court
recognized that the provision of separate but equal educational opportunities
to racial minorities “generates a feeling of inferiority as to their status
in the community that may affect their hearts and minds in a way unlikely
ever to be undone.” Such logic is equally applicable to the State'’s structure
granting substantial marriage rights but no marriage and is thus a further
indication that there is no rational basis for denying marriage to same-sex

couples,

FINAL DECISION - 9
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As is set forth above, this court is not limited to the justifications

offered by the State in determining wheth

between Family Code sectionsf300 and 308.5 and some lggitimaté state

inte:esg. The task here is to QQﬁerminé whéther éﬁé£ étgégnecgiqﬁfggiéﬁs;
Therefore, this court will iook beyoﬁd the governmmental interests advanced by
the State in these cases.

A second potential source for finding a rational basis is legislative
history. Family Code Section 300 was enacted in 1992. It replaced former
Civil Code section 4100, which prior te 1977 defined marriage as “a persoconal
relation arising out of a civil contract, to which the consent of the parties
capable of making it is necessary.” A 1977 amendment to section 4100 changed
this definition to add that ﬁarriage is the union between a man and a wormarn .
Family Code section 308.5 resulted from a referendum called Proposition 22,
the Limit on Marriages Initiative, passed by the electorate on March 7, 2000.

At the December 22, 2005 hearing in this matter, this court took
judicial notice of legislative history of Family Code section 200 and of
voter materials for Proposition 22. The substance of these materials is that
the legislature and voters iﬁtended to clarify that under existing law,

marriage in California was limited to opposite-sex couples. The parties

advocating same-sex marriage argue that these materials demonstrate an

impermissible discriminatory purpose to Family Code sections 300 and 3025,
The opponents of same-sex marriage assert that these materials demonstrate
that the legislature and the voters intended that marriage only be between a
man and a woman.

For the purposes of the rational basis test, this legislative history

sheds ne light on the existence of a legitimate governmmental interest for

FINAL DECISION - 10
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|1aw. Former Civil Cddefsection 567

precluding same-sex marriage. As for Family Code section 300, the legislative

of t%%@ﬁ%% samendnent

gection 4100 seems to have been to eliminate a perceived ambiguity -irn the

materials i . that a purpo
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e

ivil code*sedtion

ﬁipf@
and more recently repiaced as Family Code section 301, in subétance pfovided
that an unmarried male over the age of 18 and an unmarried female over the
age of 18 could consent to marriage. The legislative history to what is now
Family Code section 300 indicates an intention to ¢larify that each such
party capable of consent had t¢ consent to marry a member of the opposite sex
rather than of the same sex. Notwithstanding any such perceived ambiguity,
marriage in California before Family Code section 300 and the 1977 amendment
to former Civil Code section 4100 was limited to opposite-sex couples, and no
legislative history provided to this court indicates the existence of a
legitimate governmental purpose for that previous limitation. Thus, the
legislative history to section 300 is irrelevant to the search for a
legitimate governmental purpose for limiting marriage to opposite-sex
couples.

Similarly, the backgroﬁnd materials to Proposition 22 indicate that ;ts
purpose as articulated to the voters was to preclude the recognition in
California of same-sex marriages consummated outside of this state. Any such
discriminatory purpose, however, does not determine whether there is
nonetheless a legitimate governmental interest in limiting marriage in this

state to opposite-sex couples.

Thus, the legislative history of Family Code sections 300 and 308.5

{does not offer any authority. for determining whether there is a legitimate

FINAL DECISION - 11
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governmental interest under the rational basis test for precluding same-sex

Plaintiffs'in the Proposition 22 and the Thomasson cases add another -

Bf”ﬁérriégéftg?;béositéfgéx“
partners. These plaintiffs argue that California courts have long recogni;ed
that the purpose of marriage is procreation and that limiting the institution
to members of the opposite sex rationally would further that purpose. The
cases cited for this proposition, however, do not establish the judicial

recognition advocated by plaintiffs.

In Baker v. Baker (1859) 13 Cal. 87, the Court held that a man who ﬁad
married a woman who he did not know was then pregnant by another man could
annul the marriage. This case is cited for the proposition that “the first
pﬁfpose of métfimony, by the'laws of nature and society; is procréation. A
woman, to be marriageable, must, at the time, be able teo bear children to her
husband...” (Id. at 103.)

- The facts and language of the case, however, do not stand for the

proposition that one must be capable of producing children in order to marry.

i

The woman in Baker had defrauded her husband into the marriage by concealing
her condition. The entire paragraph in which plaintiffs’ guote appears is:

It cannot be pretended that the condition of the defendant was not
a most material circumstance to the consent required for the
validity of the [marriage] <ontract. Its concealment operated as a
fraud on the plaintiff of the gravest character. His contract was
with and for her; it referred to no other person, much less
included a child of bastard bleed. 2 child imposes burdens and
possesses rights. It would necessarily become a charge upon the
defendant, and through her upon the plaintiff. It would become a
presumptive heir of his estate, and entitled under our law, as
against his testamentary disposition, to an interest in his
broperty acquired after marriage, to the deprivation of any
legitimate offspring. The assumption of such burdens, and the
yielding of such rights, cannot be inferred in the absence of
proof of actual knowledge of her condition on his part. Again, the

FINAL DECISION - 12
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first purpose of marriage, by the laws of nature and society, is
procreation. A woman, to be marriageable, must, at the time, be

gbear childrer to he isband . BT tion to this,
= 1mp11ed%§ﬁ@§§ef”ery Htre of~~" woﬁ%ﬁﬂxh%i

has been pregnant over four months by a stranger, is not at the .
time in a condition to bear children to her husband, and the
representation in this instance was false and fraudulent. The
second purpose of matrimony is the promotion of the happiness of
the parties by the society of each other, and to its existence,
with a man of honor, the purity of the wife is esgential. Its
absence under such circumstances as necessarily to attract
attention must not only tend directly to the destruction of his
happiness, but te entail humilidtion and degradation upon himself
and family. We can conceive no torture more terrible to a right-
minded and upright man than a union with a woman whose person has
been defiled by a stranger, and the living witness of whose
defilement he is legally compelled to recognize as his own
offspring, as the bearer of his name and the heir of his estate,
and that, too, with the silent, if not expressed, contempt of the
community. By no principle of law or justice can any man be held
to this humiliating and degrading position, except upon clear
proof that he has wveluntarily and deliberately subjected himself
to it.

(Baker v. Baker, supra, 13 Cal. at 103-04.)

From this quote, it is clear that Baker stands for the proposition that
the concealment of pregnancy by another man is grounds for annulment because,
due to the potential legal and emcticnal congequences of having another man’s
child born into one’'s marriage, such concealment precludeg the requisite

consent to the marriage by the husband. The peoint of the case is that the

Iparties to the marriage have'a right not to be defrauded as to material

matters that might affect their decision to marry. Indeed, the last line from
the gquote that “[bly no principle of law or justice can any man be held to
this humiliating and degrading position, except upon qlear proof that he has
voluntarily and deliberately subjected himself to it” supports the position
that a party can enter into a marriage with someone whe cannot produce
children so long as that party voluntarily and deliberately does so.
Accordingly, the line in Baker regarding the “first purpose of

matrimony” no more supports a raticnal governmental purpocse to preclude same-
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sex marriage than would the line in the same paragraph that “with a man of

: uPPQrt%gglotlon that.i

honor TGRS e vt

California, only %irgins can mafry“

The other Califérpia cases cited on thig pbint are to the same effecL
as. Baker. In.Vileta v. Vileta (1942) 53 Cgl.Apb.2d 794, a woman represented
to a man that she was capable of.bearing children. He married her, then
discovered she had lied about being fertile. The court annulled their
marriage bhecause *[hler concealment of her sterility is a fraud that wvitiates
the marriage contract {[citations] and justifies annulment, when the man acts
promptly upon his discovery of the fraud.” (Id. at 796.) Thus it was her
fraud, not her sterility, that obviated the marriage. In fact, the court’s
statement that annulment is justified “when the man acts promptly” shows that
an annuiment might not be available if the husband’s behavior upon discovery
iﬁdicates tﬁét he had aceeptéd the fact of his wife’'s sterility.

In Schaub and Security First National Bank of Los Angeles v. Schaub
{1945) 71 Cal.App.2d 467, the court affirmed the annulment of a marriage that
had been fraudulently induced. The trial court had found that the defendant
had married.Schaub solely to‘gain an interest in his property, and was nev;r
intimate with him. Instead, she continued a sexual relationship with her
boyfriend in an “open, flagrant and centinucus” manner. The case did not deal

with the essence of marriage being procreation. Given that the husband was 60

Jyears old at the time of the marriage and he had died during the pendancy of

the appeal, the production of children may not have been an issue with him.
The issue in the case was the fraudulent nature of the woman's
representations before the marriage, which resulted in the annulment of both

the marriage and a deed conveying real property to her in joint tenancy.

FINAL DECISION - 14
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‘been solemnized in a ceremonty, but the parties’ agreement and their behavi

both unrelated to the issues in the case and the words of an obscure treatise

Sharon v. Sharon (1888) 7% Cal. 1 concerned whether a couple’s union

AR N

for a period of time was a marriage under California law. The union had not -

son

agglen
or

indicéted consént to many of Lhe rights and obligations of marriage. The case
had nothing to do with the concept of procreation as a purpose of marriage,
although the Court did quote from a treatise called Stewart on Marriage and
Divorce stating that “the procreation of children under the shield and

sanction of the law” is a purpose of marriage.? (Id. at 33.) This guote, being

rather than those of the Court, is insufficient to establish procreation as a
legitimate government purpose for marriage in California.

Hultin v. Taylor (1970) 6 Cal.App.3d 802 was an action to recover money
spent by the plaintiff on his férmer wife’s house. The marriage had been
annulled in a separate earlier case on the basis that the husband had
defrauded his wife hefore the marriage by falsely telling her he wanted to
have children. Hultin does not deal with the legal issues of the couple’s
marriage and only mentions the annulment in rassing as one of the facts of
the case. Hultin cannot support the argument for which plaintiffs cite it.

Finally, the plaintiffs opposing same-sex marriage cite In Re Marriage

of Liu (1987) 197 Cal.aApp.3d 143. In this case, the court found that the

wife’'s sole purpose for marrying was to get a “green card” in order to remain

* The correct full title of the Stewart work is The Law of Marriage and
Divorce as Established in England and the United States. It was published in
1884 and does not appear to have been updated since. The author is David
Stewart, who was a lawyer in Baltimore, Maryland. This court found no
indication that this treatise has ever been sufficiently accepted as an
authority on California law to be relied upon here.
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|with her husband. Th§ marriage was .annulled because‘the“huipaﬂd’gqunsent-had
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in the United States and that she had no intention of having sexual relations

PP

been obtained through fraud. Id. at 156. There was no discussion of
procreation in the case:
Thus, the cases cited do not establish that California courts have

recognized that the purpose of marriage in this state is procreation.

| Instead, these cases establish that annulment is a remedy for the'fraudulent

inducement to marry. The facts in these cases also confirm the obviocus
natural and social reality that one does not have to be married in order to
procreate, nor does one have to procreate in order to be married. Thus, no
legitimate state interest to justify the preclusion of same sex marriage can
be found in these authorities.

This court is not aware of any other source of a legitimate state

interest in precluding same-sex marriage. Since neither the parties’

arguments nor any other matter properly available to this court demonstrate

such a legitimate state interest, this court concludes that under the
rational basis test, Family Code sections 300 and 308.5 violate the egqual
protection clause of the California Constitution.

3. Strict Scrutiny Test

The second analysis of censtitutionality of legislation under the equal
protection clause is the strict scrutiny test. It applies where a legislative
classification creates a “suspect” class or impinges on a fundamental human
right. Both circumstances exist here.

The parties in favor of same-sex marriage assert that the statutory
classification created by Family Code sections 300 and 308.5 are based on

gender. They argue that the sole reason that a person in California cannot

FINAL DECISION - 16




10

11

12. .

13

14

15

16

17

18

19 .

20

21

22

23

24

25

regognized is that each qember of -the couple is of the same gender. The
W \;‘,’f‘ ] . o e : I g iy - B - RS e AT R S e

marry another of the same sex or have an out-of-state same-sex marriage

parties agaipst same-sex mar?iage assert that the Family Code sections do not
discriminate upon gendér'bécause £he prohibition against same—sex.marriage
applieé éqﬁélLy to both genders, én& thus neither éénder is éegreégiéd fof.
discriminatory treatment.

The idea that California’s marriage law does not discriminate upon
gender is incorrect. If a person, male or female, wishes to marry, then he or
she may do so as long as the intended spousgse is of a different gender. It is
the gender of the intended spouse that is the sole determining factor. To say
that all men and all women are treated the same iﬂ that each may not marry
someone of tHe same gender misses the point. The marriage laws establish
clasgsifications (same gender vs. opposite gender) and discriminate based on
those gender-based classifications. As such, for the purpose of an egual
protection analysis, the legislative scheme creates a gender-based
classification.

The argument that the marriage limitations are not discriminatory.
because they are gender ngutfal is similar to arguments in cases dealing with
anti-miscegenation laws. In Perez v. Sharp, supra, 32 Cal.2d 711, the Court
rejected the argument that anti-miscegenation laws were not invidiously
discriminatory because they applied equally to whité people and black people
in that neither could marry a member of the opposite race. The Court stated
“[tlhe right teo marry is the right of individuals, not of racial groups. ¥
(Id. at 716.) An identical argument was rejected in Loving v. Virginia (1967)
388 U.S. 1, 8: “we reject the notion that the mere ‘equal application’ of a

statute containing racial classifications is enough to remove the
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classifications from the Fourteenth Amendment’'s proscription of all

individual racial discriminations:

The State seeks to distinguish Perez and Loving on this point by

arguing that racial neutrality under the anti-miscegenation statutes was

supéificiél aﬁ best and.tﬁatAEﬁé réél'purﬁoseléffgagﬂhiaw;“was to géintain
white supremacy over black people. In contrast, the State argues, no such

patent discrimination exists relative to the marriage laws because California
has granted to same-sex couples substantially the same rights as are given in
marriage to opposite-sex couples. Thu%, the State concludes that the holdings
in Perez and Loving relative to rights being those of the individual and not

& group are inapplicable here. The State’s argument is to no avail.

Neither Perez nor Loving uses language to indicate that the protection
of equal protection under the law depends on the number of the areas in which
it has been denied. Neither case states that the right to marriage is to be
determined by considering how many other rights have alsc been granted or

denied. To the contrary, Perez makes it crystal clear that ecual protection

{of the law applies teo individuals and not teo the groups 'into which such

individuals might be classified and that the question to be answered is
whether such individual is being denied equal protection because of his/her
characteristics. Also, Loving expressly states that its holdings apply to any
race-based statutory sc¢heme, not just one purportealy seeking to achieve
racial supremacy. (Loving v. Virginia, supra, 388 U.S. at 11, £n. 11.)

In McLaughlin v. Florida (1964) 37% U.S. 184, the Court similarly
rejected the argument that a ban on interracial cohabitation which treated
all interrvacial couples the. same was not racially discriminatory. The Court

held that even though the statute applied equally to whites and blacks, a
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court must inquire “whether the classifications drawn in a statute are
reasonable in light of its purpose. . .[or] whether there is an arbitrary or
invidious discrimination between those classes covered by...[the statute] and

those excl ded.” (Id. at 181.)

308.5 create classifications based upon gender.

It is well established that a gender-based classification iz a
“suspect” c¢lassification and thus subject te the strict scrutiny of analysis
under the equal protection clause of the California Constitution. (Catholic
Charities of Sacramento, Inc. v. Superior Court (2004) 32 Cal.Ath 527, 564:
Sail’er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1, 17-20.) Since Fémily Code
sections 300 and 308.5 create a gender-based classification, the strict
scrutiny test applies here.

In addition to the gender-based classification, the Family Code
sections implicate a fundamental human right: the right to marry. The United
States Supreme Court and California courts have repeatedly recognized the
existenée of the right tec marry. “The freedom to marry has long been
recognized as one of the vitél personal rights essential to the orderly
pursuit of happiness by free men.” (Loving v. Virginia, supra, 388 U.S8. at
12.) “Marriage is...something more than a civillcontract subject to
regulation by the state; it is a fundamental right of free men.* Perez v.
Sharp, supra; 32 Cal.2d at 714. “The right to marry is a fundamentai
constitutional right.” (In Re Carrafa (1978) 77 Cal.App.3d 788, 791.)

The opponents of same-sex marriage argue that the fundamental right to
marry as recognized in California should be viewed as a right to maxry a

person of the opposite sex. They assert that a fundamental right to same-sex
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marriage has never been recognized in California, hence cannot form a basis
for an equal protection analysis. In other words, these opponents advocate

that the right to marry must be defined in terms of who one can marry. They

suggest that

This argﬁment misses the manner in which the identification of a

fundamental human right relates to a strict scrutiny egual protection
analysis. The point is not to define a right so as to make it inexorably
inviclate from governmental intrusion. Instead, the exercise iz to determine
wHéther a fuﬁdamental human iight exists and then to determine tkohat
extent, if at all, the government can limit that right. This process 1is
clearly explained in Perez. Perez identifies the fundamental human right to
marriage, then states “[t]lhere can be no prohibition of marriage except for
an important social cbjective and by reasonable means.” (Perez v. Sharp,
supra, 32 Cal.2d at 714.) Thus, when Perez recognizes that “...the essence of
the right to marry is freedom to join in marriage with the person of one’'s

choice...” (id. at 717}, it-is not saying that therefore anyone can marry

anyone else_(e.g. giblings to each other or adults to children), but rather

that the starting point is that one can choose who to marry, and that choice
cannot be limited by the state unless there is a legitimate governmental

reason for doing so:

In determining whether the public interest reguires the prohibition of
a marriage between two persons, the state may take into consideration
matters of legitimate concern to the state. Thus, disease that might
become a peril to the perspective spouse or to the cffspring of the
marriage could be made a disqualification for marriage. .. [statutory
citation}. Such legislation, however, must be based on tests of the
individual, net on arbitrary classifications of groups or races...

Id. at 718.
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Likewise, the state can preclude incestuous marriages (Family Code
section 2200) as well as establish a minimum age for effective consent to
marriage (Family Code section 301) because such limitations con the

fundamental right to marry would further an important social objective by

Thus, the parade of horrible social ills envisioned by the opponents of same-

sexX marriage 'is not a necessary result from recognizing that therée is a
fundamental right to choose who one wants to marry.

Accordingly, this court finds that the strict scrutiny test applies to
this case because Family Code sections 300 and 308.5 implicate the basic

human right to marry a person of one’s choice.

Az is set forth above, the strict scrutiny test places on the State the.

burden of establishing a compelling interest which justifies the limitation
of marriage in California to opposite-sex couples and that the distinctions
drawn by the law are necessary to further such purpose.

In its rational basig analysis, this court has determined that the
State’s two gationales (tradition and tradition plus marriage rights without
marriage) do not constitute a legitimate governmental interest for the
limitation of marriage to opposite-sex couples. Tt is axiomatic thét such
rationales could not therefofe constitute a compelling state interest. Theg
same must be said for the various other potential interests analyzed by this
court under the rational basis test, although it is noted that under the
strict scrutiny test, the burden is on the State to de@onstrate the
compelling governmental interest. Be that as it may, for the reasons set

forth above, the other arguments do not constitute legitimate goverrmental

{interests, let alone compelling governmental interests. -

This court is aware that several states have interpreted the
constitutionality of their opposite-sex only marriage laws under due process

standards. Some courts have concluded that their state’'s marriage laws can be
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seen as rationally related to a legitimate governmental interest in
procreation. In addition, the plaintiffs in the Propogition 22 and Thomasson

cases here have argued that €alifornia‘s preclusion of same-sex marriage is

related to a state interest in procreation.

ficient.basisufc

gl

finding that.any.govérnmeﬁtal purpose of fostering pfocreation underlies
Family Code sections 300 aﬁd 308.5, the possibility that others in this State
might conclude otherwise renders it appropriate to analyze such a potential
interest under the strict scrutiny test.

One component of the strict scrutiny test inexorably leads to the
conclusion that even if the encouragement of procreation were to be seen to
be a raticnal basis for our marriage laws and even if it appeared that such
iﬁtérest is éompelling, this-rationale still fails to sétisfy conétitutional
equal protection standards. Even where a compelling state interest exists,
the State must also demonstrate that the distinctions drawn by the law are
not arbitrary but instead are necessary to further its purpose. Under this
element, California’s opposite-sex only marriage law fails to satisfy the
strict scrutiny test.

Under our present oppogsite-sex only law, marriage is availablé to
heterosexual couples regardléss of whether thev can or want to procreate. is

long as they choose an opposite-sex mate, persons beyond child-bearing age,

|infertile persons, and those.who choose not to have children may marry in

California. Persons in each category are allowed to marry even though they do
not satisfy any perceived legitimate compelling governmental interest in

procreation. Another classification of persons, same-sex couples, also do not
satisfy any such perceived interest, yet unlike the other similarly situated

classifications of non-child bearers, same-sex couples are singled out to be
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denied marriage.?

Given this situation, one cannot conclude that SLngllng out the same—

sex couple clas51f1catlon of non- Chlld bearers from other cla551f1cat10ns of
non-child bearers is necessary to.any perceived:governmental interest in
allowing mé:%iége in order tb_further bfogfeqtieg@HOn thiéhpoint;ithe £
advocates of opposite-sex only marfiagé'gave féiléd to offer any explanation
whatsoever for such disparate treatment of similarly situated
classifications, let alone satisfy their burden of proof thereon under the
Sﬁfict scrutiny fest. Thus, fhe denial of marriage to séme—sex couples
appears impermissibly arbitrary.

Accordingly, this court concludes that under the strict scrutiny test,
Family Code sections 300 and 308.5 violate the equal protection clause of the
California Constitution.

Upon this conclusion and upon the regult reached applying the rational
basis test, this court need not resolve any of the other constitutional

questlions raised by the parties.
CONCLUSION
Upoen the foregoing, the following dispositions will be made in thé
various cases:
1. Woo v. State of Califprnia - Judgment declaring Family Code secti;ns
300 and 308.5 unconstitutional under the California Constitution shall be
entered and an appropriate Writ of Mandéte shall be issued. Counsel for the

Petitioners shall meet and confer with opposing counsel and prepare and

submit appropriate papers.

¥ Ty be precise, same-sex couples can cause brocreation. A female capable of
producing chiidren can be married to another female and become pregnant
through various methods, then produce and raise the child in her same-sex
union. Similarly, a same-sex male couple could cause a female to become
pregnant, directly or otherwise, and later adopt and raise the child.

FINAL: DECISION - 23




10

11

12

13.

14

15

16

17

18

12

20

21

22

23

24

25

2. City and County of San Francisco v. State of California - Judgment

declaring Family

v SR e

gode sgctéé?s 3ngénd 308.5kunconstitqt%8nal %nder the
California Constiﬁution shall be entered and an appropriate Writ of Mandate
shail be-issue§:.Coﬁn$el for th§ Petitioﬁe;s ghall meet. and confer wigh
op#ggiggﬁébﬁgselﬁand'preparéyghdxéubmit aﬁpropriaﬁe pépers.-

3. Clinton v. State of'Californga - Judgment declaring Family Code
sections 300 and 308.5 unconstitutional under the California Constitution
shall be entered and an appropriate Writ of Mandate shall be issued. Counsel
for the Petitioners shall meet and confer with opposing counsel and prepare
and submit appropriate papers.

Further, Petitioner Clinton has requested that this court make five
findings of fact, which this court believes are neither findings of fact nor
appropriate in light of this- decision. Accordingly, the request for such
findings is denied.

4. Proposition 22 Legal Defense and Education Fund v. City and County
of San Francisco - The plaintiff’s Motion for Summary Judgment requested that
this court determiﬁe whether as a matter of law the subject Family Code
sectiong violate the Califorﬁia Constitution. The position taken by the
moving party was that such statutes do not violate California‘s Constitution.
This Final Decision makes the constitutional determination requested by the
motion but does not reach the conclusion advocated by the moving party. No
counter-motion for summary judgment was filed. Therefore, procedu%ally this
court has granted the plaintiff’s request that the legal determination
regarding the Family Code sections be made but reached the opposite result
from that argued by the plaintiffs, thus making it inexorable that juégment

in favor of the defendants be entered. Accordingly, judgment shall enter in
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favor of the -defendants and agaiﬁst the plaintiffs and declaring that Family
Code sections 300 and 308.5 violate the California Cénstitution.

In thé alternative,.thé City and County of San Francisco moved for
Judgment on the Pieadings upon the argumeqt ;hat in.the'event that'thié court
fiﬁds ﬁhat Fanily Code sections 360 and 308.5 violate the California
Conétitution, then as a matter of law judgment should be entered against the
plaintiff in this case declaring that Family Code sections 300 and 308.5 are
uncenstitutional. Said motion is granted.

Further, this court can on its own motion grant a judgment on the
pleadings. Code of Civil Procedure section 438(b) (2). The determinatiocns of
this Final Decision justify this court ordering that Judgment on the
Pleadings against the plaintiff and in favor of defendants declaring that
Family Code sections 300 and 308.5 violate the California Constitution be
entered. It is so ordered.

5. Randy Thomasgon v. Gavin Newsom - The plaintiffs’ Motion for Summary
Judgment reguested that this court determine whether as a matter of law the

subject Family Code sections violate the California Constitution. The

|position taken by the moving. parties was that such statutes do not violate

the California Coastitution. This Final Decision makes the constitutional
determination requested by the motion but does not reach the conclusion
advocated by the moving parties. No counter-motion for-summary judgment was
filed. Therefore,‘procedurally this court has granted the plaintiffs’ request
that’ the legal determination regarding the Family Code sections be made but
reached the opposite result from that argued by the plaintiffs, thus making
it inexorable that judgment in favor of the defendants be entered.

Accordingly, judgment shall enter in favor of the defendants and against the
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plaintiffs and declaring that Family Code sections 300 and 308.5 violate the
Cglifornia Constitution.

In the alternative, the défendants moved for Judgment on the Pleadiﬁgs
upon the argument that in the event that this court finds that Family Code

sections 300 and 308.5 violate the California Constitution, then as a matter

|ef law judgment should be entered against the plaintiffs in this case

declaring that Family Code sections 300 and 308.5 are unconstitutional. Said
motion is granted.

Further, this court can on its own motion grant a judgment on the
pleadings. Code of Civil Procedure section 438(b)(2). The determinations of
this Final Decision justify this court ordering that Judgment on the
Pleadings against the plaintiffs and in favor of defendants declaring that
Family Code sections 300 and 308.5 violate the California Constitution be
entered. It is so ordered.

6. Rogin Tyier v. Coungy of Los Angeles - Judgmen£ declariné Family
Code sections 300 and 308.5 unconstitutional under the California
Constitution shall be entered and an appropriate Writ of Mandate shall be
issued. Counsel for the Petitioners shall meet and confer with opposing

counsel and prepare and submit appropriate papers.

Dated: April Bd, 2005 lzu'(‘“'QA %’W

Richard A. Kramer
Judge of the Superior Court
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