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UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF FLORIDA
Miami Division

CASE NO.: 08-21813 CIV-JORDAN/MCALILEY

JANICE LANGBEHN, individually and as

personal representative of the ESTATE OF

LISA MARIE POND, and DANIELLE
LANGBEHN-POND, KATLEYN LANGBEHN-POND,
and DAVID LANGBEHN-POND, by and through

their mother and next friend, JANICE LANGBEHN,

Plaintiffs,
Vvs.

THE PUBLIC HEALTH TRUST OF
MIAMI-DADE COUNTY, d/b/a

JACKSON MEMORIAL HOSPITAL,
GARNETT FREDERICK, DR. ALOIS ZAUNER,
and DR. CARLOS ALBERTO CRUZ,

Defendants.

AMENDED COMPLAINT AND JURY DEMAND

Plaintiffs Janice Langbehn, individually (“Janice”), and as personal representative of the
Estate of Lisa Marie Pond (“Lisa Mari¢”), and Danielle Langbehn-Pond (“Danielle”), Katelyn
Langbehn-Pond (*Katie™), and David Langbehn-Pond (“David”), by and through their mother
and next friend Janice Langbehn (collectively, “the Langbehn-Pond Family” or the “Plaintiffs”),
sue Defendants The Public Health Trust of Miami-Dade County, d/b/a Jackson Memorial
Hospital (“Jackson Memorial”), Garnett Frederick (“Frederick™), Dr. Alois Zauner (“Zauner”),

and Dr. Carlos Alberto Cruz (“Cruz”) (collectively, “Defendants™), and allege as follows:
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SUMMARY OF THE ACTION

1. This is an action for damages brought by the Langbehn-Pond Family based upon
claims for negligence, negligent infliction of emotional distress, negligence per se, breach of
fiduciary duty, and/or reckless, willful, wanton, and/or intentional infliction of emotional distress
variously against Jackson Memorial, Frederick, Dr. Alois Zauner, and Dr. Carlos Alberto Cruz.

2, Janice and Lisa Marie were committed life partners and the parents of four jointly
adopted children, including Danielle, Katie and David (“the Langbehn-Pond children™).

3. After Lisa Marie arrived by ambulance at Jackson Memorial, Defendants refused
to recognize the Langbehn-Pond children as Lisa Marie’s family, failed to provide Janice
sufficient and timely information on Lisa Marie’s condition, ignored the need of Janice and the
Langbehn-Pond children for supportive services, and prevented Janice from being able to
perceive Lisa Marie’s condition in order to make ongoing healthcare decisions; ignored Lisa
Marie’s wishes and requests concerning end of life and healthcare decisions that might be able to
be expressed through her surrogate, and prevented Janice and the Langbehn-Pond children from
being with Lisa Marie for nearly eight hours as Lisa Marie lay dying alone. There was no
legitimate justification or necessity for the hospital’s refusal to allow Janice and the Langbehn-
Pond children access to Lisa Marie.

4, Because of the negligence and/or willful, wanton, and intentional actions and
omissions of Defendants, the members of the Langbehn-Pond family suffered physical,
emotional, and/or psychological injury as a result of Janice having been denied timely and
sufficient medical information in order to make informed decisions regarding Lisa Marie’s
healthcare, as well as having been denied the right to make certain healthcare decisions as Lisa

Marie’s healthcare surrogate, and as a result of Janice and the Langbehn-Pond children having
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been denied reasonable visitation with and access to Lisa Marie during her dying hours, despite
Janice and Lisa Marie’s durable power of attorney (“Power of Attorney”) and the familial
relationships that existed.

5. Defendants’ cruel and/or substandard treatment was motivated by anti-gay
animus, was contrary to professional standards of care, and a breach of Defendants’ duty of
reasonable care, as a consequence of which the Plaintiffs have suffered serious and irreparable
injury.

PARTIES, JURISDICTION, AND YENUE

6. Plaintiff Janice is an individual domiciled and residing in Lacey, Washington and
is a citizen of the United States.

7. Plaintiff Janice is the personal representative of the estate of decedent Lisa Marie,
who was until her death an individual domiciled and residing in Lacey, Washington.

8. Plaintiff Danielle is a minor adoptive child of Janice and Lisa Marie domiciled
and residing in Lacey, Washington, and is a citizen of the United States.

9. Plaintiff Katie is a minor adoptive child of Janice and Lisa Marie domiciled and
residing in Lacey, Washington, and is a citizen of the United States.

10.  Plaintiff David is a minor adoptive child of Janice and Lisa Marie domiciled and
residing in Lacey, Washington, and is a citizen of the United States.

11.  Defendant Public Health Trust d/b/a Jackson Memorial Hospital is an agency and
instrumentality of Miami-Dade County, doing business in Miami-Dade County, with its principal

place of business located at 1611 NW 12th Avenue, Miami, Florida.
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12. Defendant Frederick is an individual domiciled and residing in Miami-Dade
County and/or Broward County, Florida, is a citizen of the United States, and at all times
material was an employee of Jackson Memorial.

13.  Defendant Zauner was an attending physician and among the doctors and
professional staff directing and providing care to Lisa Marie at all times material; was partially
or wholly responsible for decisions denying access and information to Janice and the Langbehn-
Pond children and for the failure to respect the rights imbued in the Power of Attorney
documents; is an individual who was domiciled and resided in Florida at all times relevant. And
who is currently domiciled and residing in California; is a citizen of the United States, and at all
times material was an employee and/ or on the professional staff of Jackson Memorial.

14.  Defendant Cruz was an attending physician and among the doctors directing and
providing care to Lisa Marie at all times material and was partially or wholly responsible for
decisions denying access and information to Janice and the Langbehn-Pond children and for the
failure to respect the rights imbued in the Power of Attormney documents; is an individual
domiciled and residing in Miami-Dade County and/or Broward County, Florida; is a citizen of
the United States; and at all times material was an employee and/or on the professional staff of
Jackson Memorial.

15.  This action involves negligence and other state law claims where the matter in
controversy exceeds the sum or value of $75,000, exclusive of costs and interests, and is between
citizens of the states of Florida or California and citizens of the state of Washington, and
therefore this Court has original jurisdiction pursuant to 28 U.S.C. § 1332(a)(1).

16.  This Court has in personam jurisdiction over Defendants because they are either

found in this District, operate or carry on a business having a principal place of business in this
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District, and/or operated or carried on a business having a principal place of business in this
District at all times relevant and/or are otherwise subject to jurisdiction pursuant to § 48.193, Fla.
Stat. (2007).

17.  Venue is proper in this District under 28 U.S.C. § 1391(a) because a substantial
part of the events or omissions giving rise to the claim occurred in this District.

18.  Plaintiffs have performed all conditions precedent to this action, including but not
limited to the notice requirements of § 768.28, Fla. Stat. (2007).

FACTUAL BACKGROUND

A. JACKSON MEMORIAL’S POLICIES

19.  Jackson Memorial holds itself out as providing healthcare and related services
according to specific policies and standards as set forth on their publicly accessible website and
elsewhere, including but not limited to the following: “Patients’ Bill of Rights &
Responsibilities,” “Social Work & Discharge Planning,” and “About Advance Directives”
(collectively, “Jackson’s Public Policies™).

20.  These Jackson’s Public Policies promise to provide, without limitation:

a. the right of patients to an environment that preserves dignity;

b. the right to “fair medical care or help;”

c. the right to “an environment free from mental . . . sexual and verbal
abuse;”
d. the right to execute Advance Directives (such as durable powers of

attorney and designation of health care surrogates), and to have those
honored by Jackson Memorial;

e. “patient-centered care that is holistic, compassionate and culturally
sensitive;”
f. “solutions to the bio-psychosocial” needs of their patients “and families;”
5
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g. that “crisis and bereavement counseling are available 24-hours a day to
patients, families and friends” in the Ryder Trauma Unit;

h. social workers that “provide the emotional support for the anxiety, fear
and questions to be answered” for patients’ “friends and families;”

i “social workers [that] have been specially trained to work with individuals
and families in dealing with personal and interpersonal crises caused by
illness and hospitalization;”

] “social workers [that] facilitate family involvement with the entire
treatment team” and that “keep the family apprised of the patient’s
progress” during a patient’s hospital stay;

k. “social workers [that] are trained to help patients and families help
themselves” and to “assist in acquiring the tools to cope with troubling
situations such as ... traumatic illness [and] bereavement;”

1. a “nurse-patient relationship [that] is based on genuine care and respect,
recognizing the individual’s values, developmental stage, disabilities,
sexual orientation, nationality, religious, and cultural beliefs;”

m. “patient representatives” that “serve as liaisons between families/visitors
and hospital staff for the resolution of concerns; assist with needed
information, patient health care issues, complaints and compliments;”

n. a “patient representative” available to serve as a liaison between patients
and their family between the hours of 2:00 pm and 10:30 pm;

0. a commitment to “family-centered care to ensure families, significant
others and social supports are partners in the delivery of care;” and

p. “health care with kindness and with respect for patients’ diverse
backgrounds and their rights to dignity.”

21.  On information and belief and by admission, Jackson Memorial has a “liberal
visitation policy” which allows visitors to be brought in “as soon as it’s humanly possible and
appropriate.”

22.  On information and belief, the Board of Directors of The Public Health Trust of
Miami-Dade County have promulgated rules and regulations regarding physicians, nurses,

attendants and other staff at JMH that concern, without limitation, anti-discrimination policies,
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reasonable visitation policies, policies regarding treating patients with dignity, policies regarding
providing patients with reasonable access to their family members, policies regarding providing
support services to critically ill and dying patients’ families, policies regarding resmctiné
patients’ healthcare decisions, and policies regarding the proper treatment of healthcare
surrogates in accordance with Florida statutes (collectively, “Jackson’s Rules and Regulations™).
B. STANDARDS GOVERNING JACKSON MEMORIAL

23.  Jackson Memorial is an accredited member of the Joint Commission on
Accreditation of Healthcare Organizations (the “Joint Commission™), an independent, not-for-
profit organization that evaluates and accredits hospitals in the United States. As a result of
Jackson Memorial obtaining such accreditation, Jackson Memorial must abide by the Joint
Commission’s standards. These standards are nationally recognized as evidencing and
establishing the reasonable standard of care for hospitals and hospital staff.

24.  These standards include but are not limited to the following:

a. That “family” is defined as “[t]he person(s) who plays a significant role in
the [patient’s] life. This may include a person(s) not legally related to the
individual.”

b. A requirement that an accredited hospital “promote patient and family

involvement in all aspects of [a patient’s] care.”
c. A requirement that an accredited hospital respect the rights of patients to
have their “own cultural, psychosocial, spiritual, and personal values,

beliefs, and preferences respected.”

d. A requirement that an accredited hospital support “the right of each
patient/resident/client to personal dignity.”

e. A requirement that an accredited hospital address the resolution of
complaints from patients’ families.
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C. LAWS GOVERNING DURABLE POWERS OF ATTORNEY AND THE RIGHTS

OF PATIENTS

25.  Florida statutes provide strict guidelines that govern health care professionals with
respect to Health Care Advance Directives, which includes the Power of Attorney executed by
Lisa Marie and naming Janice as her attorney in fact for health care decisions.

26.  The provisions of the Florida statutes governing durable powers of attorney, the
right of healthcare surrogates to make healthcare decisions on behalf of the principal and the
right to direct one’s healthcare include, but are not limited to the following:

a. A person may plan for incapacity by executing a document or orally
designating another person to direct the course of his or her medical
treatment upon his or her incapacity;

b. If the principal has designated a health care surrogate or has delegated
authority to make health care decisions to an attorney in fact under a
durable power of attorney, the facility shall notify such surrogate or
attorney in fact in writing that her or his authority under the instrument has
commenced;

¢. The surrogate's authority shall commence upon a determination that the
principal lacks capacity, and such authority shall remain in effect until a

determination that the principal has regained such capacity;

d. An advance directive executed in another state in compliance with the law
of that state or of this state is validly executed for the purposes of the
Florida statutes;

e. The surrogate is authorized and required to make health care decisions
based on the decision the surrogate reasonably believes the patient would
have made under the circumstances;

f. The surrogate has authority to provide informed consent, refusal of
consent, or withdrawal of consent to any and all health care; and.

g. The surrogate has the right of access to all records of the principal

reasonably necessary for a health care surrogate to make decisions
involving health care,
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27.  Florida statutes provide that hospitals and their staff must provide patients with
certain rights, codified as a “Patient’s Bill of Rights,” which include without limitation:

a. the right to be given by his or her health care provider information
concerning diagnosis, planned course of treatment, alternatives, risks, and
prognosis, unless it is medically inadvisable or impossible to give this
information to the patient, in which case the information must be given to
the patient’s guardian or a person designated as the patient’s
representative.;

b. The right to dignity; and

c. The right to a prompt and reasonable response to a request.

D. THE LANGBEHN-POND FAMILY

28.  Janice Langbehn and Lisa Marie Pond were life partners who, up until the time of
Lisa Marie’s premature death, had been involved in a monogamous, romantic, and emotionally
and financially dependent relationship since shortly after meeting each other in 1987. The
women participated in a commitment ceremony and Holy Union in Tacoma Community Church
in 1991, which recognized and blessed their union in the presence of family and friends, and they
considered each other “soul-mates™ and one another’s closest family member.

29.  Janice and Lisa Marie were registered foster parents since 1992, and together
fostered 22 children over the years. They became the adoptive parents to four children, each
with “special needs” who were considered hard to place.

30.  Lisa Marie died inside Jackson Memorial Hospital at age 39. She had been a
stay-at-home mom to her and Janice’s four adopted children, who ranged in ages from 9 to 17

years old at the time of Lisa Marie’s passing. Lisa Marie had been a vibrant part of the Olympia,
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Washington community, served as a Girl Scout Troup leader and Parent Teacher Student
Association member, taught first communion classes at her church and volunteered at her
children’s schools.

31. Lisa Marie and Janice thoughtfully and consciously built their lives, and made
their home, together; held a joint checking account; owned properties jointly; granted each other
power of attorney in the event of incapacity; and otherwise were interdependent and functioned
as a family unit in every possible way.

32.  Janice and Lisa Marie jointly adopted their first child, Michael, in 1996.

33. In March of 1997, the State of Washington asked Janice and Lisa Marie to
consider taking in another hard to place child, David, who was 18 months old at the time. Three
days after meeting him, the couple moved the child into their home. David’s joint adoption by
Janice and Lisa Marie was finalized in May of 1998.

34.  David’s half-sister, Katie, was 27 days old when she joined the Langbehn-Pond
family. Katie’s joint adoption by Janice and Lisa Marie was finalized November 2, 1998:

35.  The Langbehn-Pond family became complete with the adoption of Danielle,
Michael’s sister. Danielle transitioned into Janice and Lisa Marie’s care in June of 1998.
Danielle’s joint adoption by Janice and Lisa Marie was finalized April 19, 1999.

E. THE MISTREATMENT OF THE LANGBEHN-POND FAMILY

36.  On or about February 17, 2007, the Langbehn-Pond family arrived in Miami to
depart on a cruise the next day.

37.  On or about February 18, 2007, Lisa Marie collapsed aboard a Norwegian Cruise
Line ship while it was docked in the Port of Miami. Lisa Marie arrived by ambulance at Ryder

Trauma Center (“Ryder”), an emergency facility owned and operated by Defendant Jackson
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Memortal, at approximately 3:30 P.M. Janice, Danielle, Katie, and David arrived at Ryder at
approximately the same time as Lisa Marie.

38. At Ryder, Janice immediately explained to the admitting clerk, or Jackson
Memorial employee of similar title, (hereinafter referenced as “Jane Doe™) that she was Lisa
Marie’s life partner and offered to provide relevant medical history and information; established
herself as the appropriate family member to discuss and receive information regarding Lisa
Marie’s condition; and emphasized her need to be with Lisa Marie as soon as possible. Janice
also explained that the Langbehn-Pond children were her and Lisa Marie’s legally adopted
children.

39. At all times ﬁaterial, Jane Doe appeared to be one of the relevant Jackson
Memorial gatekeepers who controlled family members’ access to emergency personnel attending
to patients at Ryder.

40.  Jane Doe denied Janice’s efforts to provide medical information regarding Lisa
Marie. Further, Jane Doe refused to provide Janice information about Lisa Marie’s condition
and, over the next eight hours, steadfastly refused to facilitate access for Janice and the
Langbehn-Pond children to see or be with Lisa Marie while Lisa Marie was a patient at Ryder.

41.  Subsequent to Janice’s conversation with Jane Doe, where Janice informed Jane
Doe of Janice’s relationship to Lisa Marie, Jackson Memorial social worker Defendant Frederick
approached Janice and informed her that she should not expect to be provided any information
on the condition of, or have the ability to be with, Lisa Marie as they were in an “anti-gay city
and state.” Frederick further informed Janice that she would not be able to get before a court in
order to secure the legal papers necessary for her to get information or access to Lisa Marie for

several days since it was a holiday weekend.
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42. As Defendant Frederick turned to walk away, Janice demanded to be provided
with a facsimile number in order to have Lisa Marie’s duly executed Power of Attorney sent to
the hospital, a copy of which is attached hereto as Exhibit A.

43.  On or about 4:15 P.M.,, and shortly after Janice’s conversation with Defendant
Frederick, Lisa Marie’s Power of Attorney was received by the appropriate Jackson Memorial
facsimile machine in the Ryder facility. On information and belief, the facsimiled copy of the
Power of Attorney was thereafter placed in Lisa Marie’s medical file. Notwithstanding the fact
that Jackson Memorial received the Power of Attorney authorizing Janice to act as Lisa Marie’s
guardian of her person and to make medical decisions for Lisa Marie in the event of her
incapacity, Defendants did not acknowledge receipt or provide written notification that Janice’s
authority under the instrument had commenced as required by law. Moreover, Janice was not
provided authorized access to Lisa Marie so that she could make an informed decision regarding
the care of Lisa Marie, and for that matter, was not treated any differently than she had been
treated prior to receipt of the Power of Attorney document.

44, On information and belief, Defendants Zauner and Cruz, as the attending
physicians responsible for the care and treatment of Lisa Marie, and Defendant Frederick, as the
assigned social worker for Lisa Marie and her family, knew or should have known of the receipt
of the Power of Attorney, the advanced directives of Lisa Marie and Janice’s role as guardian of
Lisa Marie’s person and the person to make decisions given Lisa Marie’s incapacity.

45.  According to Lisa Marie’s medical records, and on information and belief the
following events occurred near, at, or after the Power of Attorney document arrived at the
hospital:

a. medical disposition was made at approximately 4:15 P.M. confirming
that Lisa Marie had experienced an aneurysm;
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b. medicine was administered to Lisa Marie at approximately 4:30 P.M.;

¢. a surgical procedure was performed involving the placement of a
ventria at approximately 5:20 P.M.;

d. a surgical procedure was performed involving the placement of a
central line; and

e. Lisa Marie was transferred from Ryder to the Neurosurgery Intensive
Care Unit of Jackson Memorial at 10:30 P.M.

46.  Despite Janice’s notification to several Jackson Memorial employees between
3:30 P.M. and 4:15 P.M that Janice held a durable power of attorney for Lisa Marie aﬁd that
Janice was Lisa Marie’s life partner, and notwithstanding the fact that Jackson Memorial
received confirmation of the fact that Janice held that durable power of attorney at approximately
4:15 P.M, no hospital personnel spoke with Janice, sought information from Janice regarding
Lisa Marie’s medical condition and current medications, provided medical information or sought
Janice’s consent for medical treatment, including invasive procedures, nor advised Janice of Lisa
Marie’s medical condition, prognosis or course of treatment until approximately 5:20 P.M.

47. At approximately 5:20 P.M., one of the attending physicians spoke with Janice for
approximately one minute and told her that Lisa Marie needed a “brain monitor.” Janice
consented to the procedure.

48, At approximately 6:10 P.M., two doctors approached Janice to discuss Lisa
Marie’s condition and surgical options. Janice insisted on calling Lisa Marie’s parents, who
were thereafter placed on speakerphone for the duration of the conversation, and to whom the
doctors directed the remainder of the conversation. Sometime during this conversation, the

doctors learned that Lisa Marie’s condition had deteriorated and suggested that surgery was not
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advisable. Janice requested permission to see Lisa Marie and also advised the doctors that Lisa
Marie was an organ donor.

49. At approximately 6:20 P.M., Janice again emphasized the need to see Lisa Marie
as soon as possible and requested that she and the Langbehn-Pond children be allowed access to
Lisa Marie. Janice was told that they would be able to do so as soon as Lisa Marie was “cleaned
up.”

50.  Notwithstanding the fact that a doctor admitted that no medical or other legitimate
reason existed to prevent Janice and the Langbehn-Pond children from being with their dying
family member, none of Defendants and no one from Ryder allowed, invited or escorted Janice
or the Langbehn-Pond children into the restricted area where Lisa Marie lay dying.

51. At approximately 6:50 P.M., after requesting a Catholic priest to perform the
ceremony of last rites for Lisa Marie from a clergy member who approached Janice in the
waiting area, a priest escorted Janice into the trauma area, where Lisa Marie lay alone in a
trauma bay, and the priest performed last rites. Janice was immediately escorted back to the
waiting area by the priest once the ceremony had concluded at approximately 6:55 P.M.

52 Thereafter, as during the three previous hours, Janice, Danielle, Katie, and David
waited and watched as other families (including those with minor children) who entered Ryder
were met with compassion; were provided immediate information from Jane Doe, and were
escorted into and out of Ryder’s restricted area to see their family member, which treatment was
denied to Janice, Danielle, Katie and David..

53.  Janice continued to request permission from Jane Doe to see Lisa Marie and to
receive ongoing information about her condition approximately every 20 minutes. As before,

Jane Doe denied such requests and provided no further information or updates on Lisa Marie’s

14

Baker & McKenzie LLP, 1111 Brickell Avenue, Suite 1700, Miami, Florida 33131 — (305) 789-8900



Case 1:08-cv-21813-AJ Document 25  Entered on FLSD Docket 09/02/2008 Page 15 of 39
CASE NO.: 08-21813 CIV-JORDAN/MCALILEY

condition, and failed to communicate that Lisa Marie had been transferred to another hospital
unit within Jackson Memorial.

54.  The inability to see Lisa Marie in order to know whether Janice had made a
proper decision regarding foregoing surgery or other measures, along with the inability to
comfort her partner while she was dying and to provide her children with the opportunity to say
goodbye to their mother, caused Janice to become physically ill and caused stomach pain, nausea
and vomiting at various times during the course of the day and evening.

55. At approximately 11:30 P.M., Lisa Marie’s sister and brother-in-law arrived from
Jacksonville, Florida; were immediately recognized as family by Jackson Memorial personnel
after Janice introduced them as such; were informed that Lisa Marie had been transferred to
another unit in the hospital; and were then promptly provided Lisa Marie’s hospital room
number.

56.  Notwithstanding the fact that Janice informed Defendants and their agents that
she held Lisa Marie’s Power of Attorney for healthcare decisions upon arrival, and even after the
requisite legal forms establishing Janice as Lisa Marie’s healthcare surrogate arrived, Jackson
Memorial’s agents did not allow Janice to sign admission and/or consent forms where those
forms specifically provide and require the signature of patient or patient’s representative.

57.  Notwithstanding the fact that Janice informed Defendants and their agents that
she held Lisa Marie’s Power of Attorney for healthcare decisions and even after the requisite
legal forms establishing Janice as Lisa Marie’s healthcare surrogate arrived, Jackson Memorial’s
agents allowed Lisa Marie’s father to sign authorization forms regarding medical treatment on

behalf of Lisa Marie.
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58.  Notwithstanding the fact that Janice informed Defendants and their agents that
she held Lisa Marie’s Power of Attorney for healthcare decisions and even after the requisite
legal forms establishing Janice as Lisa Marie’s healthcare surrogate arrived, Jackson Memorial,
by and through its agents, ignored Janice’s repeated attempts to receive Lisa Marie’s medical
records.

59.  While simultaneously ignoring Janice’s valid request for Lisa Marie’s medical
records, Jackson Memorial, by and through its agents, affirmatively provided Liéa Marie’s
parents with copies of their daughter’s confidential medical records soon after her death, even
though they had not requested such confidential records and even though neither were listed as
Lisa Marie’s healthcare surrogate,,

60.  On information and belief, Lisa Marie was semi-conscious and responsive upon
arrival and for several hours afterward.

6l. On information and belief, as well as based on Defendant’s own medical forms
and indications in Lisa Marie’s medical records, Lisa Marie was placed in restraints throughout
the evening in order to protect herself and because no family members were allowed to provide
care and supervision.

62.  Due to Defendant’s negligent, and/or willful, wanton, and intentional actions and
omissions during the nearly eight hours in which Lisa Marie was at Ryder, the surviving
Langbehn-Pond family members have suffered physical injury including but not limited to the
exacerbation of Janice’s multiple sclerosis symptoms requiring hospitalization not long after the
events giving rise to this lawsuit, severe psychological disiress, trauma, nausea, insomnia,

nightmares, severe depression and symptoms of post-traumatic stress disorder.
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COUNTI
NEGLIGENCE

(Janice, the Estate of Lisa Marie, Danielle, Katie, and David
Jackson Memorial, Fre:ltrick, Zauner and Cruz)

63.  Janice, the Estate of Lisa Marie (through Janice), Danielle, Katie, and David
hereby repeat and reallege the allegations of paragraphs 1 through 62 of this Complaint as if fully
set forth herein.

64.  The entire healthcare industry or substantially the entire healthcare industry,
including hospitals similar in size, composition, and/or function to Jackson Memorial, is
governed by the standards promulgated by the Joint Commission.

65. As a result, the Joint Commission’s standards set the standard of care Jackson
Memorial, Frederick, Zauner, and Cruz owed individually to Janice, Lisa Marie, Danielle, Katie,
and David, as either a health care surrogate and/or family members and not to the public
generally.

66.  Jackson’s Public Policies and Jackson’s Rules and Regulations regarding the
services, care, visitation policies and treatment of patients and their families reflect established
standards of care which healthcare workers at hospitals similar in size, composition, and/or
function to Jackson Memorial would exercise under the same or similar circumstances.

67.  As aresult, Jackson’s Public Policies and Jackson’s Rules and Regulations set the
standard of care Jackson Memorial, Frederick, Zauner, and Cruz owed individually to Janice,
Lisa Marie, Danielle, Katie, and David, as either patient, health care surrogate or family member
and not to the public generally.

68. Further, the conduct of Jackson Memorial, Frederick, Zauner, and Cruz

foreseeably created a zone of risk that posed a threat of harm individually to Janice, Lisa Marie,
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Danielle, Katie, and David as either patient, a health care surrogate and/or family members, and
not to the public generally.
69.  Jackson Memorial, Frederick, Zauner, and Cruz breached the standard of care
they owed Janice, Lisa Marie, Danielle, Katie, and David by, without limitation:
a. failing to provide timely and sufficient medical information in order for
Janice, as Lisa Marie’s healthcare surrogate, to make informed and ongoing
decisions regarding Lisa Marie’s healthcare;
b. failing to allow Janice, as Lisa Marie’s healthcare surrogate, access to Lisa
Marie in order to for her to properly perceive and asses Lisa Marie’s condition
and thereby determine whether she had made a proper decision to forego

surgical or other medical options;

c. failing to respect the healthcare decisions and reasonable repeated requests of
their patient as expressed through her healthcare surrogate;

d. failing to provide their dying patient with reasonable access to her family
without medical or other legitimate justification;

e. failing to afford Janice, Lisa Marie, Daniclle, Katie and David the basic
dignity and respect owing to any human being, by denying them reasonable
patient access, and communication with family members without medical or
other legitimate justification;

f. failing to recognize Janice as a life partner and a family member of Lisa
Marie;

g. failing to provide their patient with the respect and/or dignity of dying
surrounded by her family and loved ones;

h. failing to recognize Danielle as a family member of Lisa Marie;

i. failing to recognize Katie as a family member of Lisa Marie;

j. failing to recognize David as a family member of Lisa Marie;

k. violating professional standards, Jackson’s Public Policies, and Jackson’s
Rules and Regulations regarding provision of care and services, patient

access, and communication with family members; and

l. otherwise failing to act prudently and reasonably given the foreseeable injury
their conduct could cause Janice, Lisa Marie, Danielle, Katie, and David.
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70.  Jackson Memorial is vicariously liable, under the doctrine of respondeat superior,
for the tortious acts committed by the acts or omissions of its agents or employees, including,
without limitation those of Frederick, Zauner, and Cruz (collectively “defendant agents and
employees™).

71.  The conduct of Jackson Memorial, Frederick, Zauner, and Cruz towards Janice,
Lisa Marie, Danielle, Katie, and David was operational in nature and was the proximate and
legal cause of the injuries sustained by Janice, Lisa Marie, Danielle, Katie, and David.

72.  As the direct and proximate result of the negligent conduct of Jackson Memorial,
Frederick, Zauner, and Cruz, Janice, Lisa Marie, Danielle, Katie, and David have sustained
damages.

WHEREFORE, Janice, the Estate of Lisa Marie, Danielle, Katie, and David demand
judgment against Frederick, Zauner and Cruz for nominal and compensatory damages, and for
any further relief this Court deems just and proper.

COUNTII
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

(Janice, Danielle, David and Katie
Jackson Memorial, Frescs:;ick, Zauner, and Cruz)
73.  Janice, Danielle, David, and Katie hereby repeat and reallege the allegations of
paragraphs 1 through 62 of this Complaint as if fully set forth herein.
74.  Jackson Memorial is vicariously liable, under the doctrine of respondeat superior,
for the tortious acts committed by the acts or omissions of its agents or employees, including,

without limitation those of Frederick; Zauner, and Cruz (collectively “defendant agents and

employees”).
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75.  Janice had a close personal relationship with Lisa Marie. Specifically, Lisa Marie
was Janice’s life partner and was the joint adoptive parent of Danielle, Katie, and David.

76.  Janice held Lisa Marie’s Power of Attorney, authorizing Janice to make and
refuse any and all healthcare decisions for Lisa Marie in the event of her incapacity, to make
reasonable requests on behalf of Lisa Marie, and to communicate Lisa Marie’s wishes about end-
of-life care and related health care decisions.

77.  Danielle had a close personal relationship with Lisa Marie. Specifically, Danielle
was Lisa Marie’s adoptive daughter.

78.  Katie had a close personal relationship with Lisa Marie. Specifically, Katie was
Lisa Marie’s adoptive daughter.

79.  David had a close personal relationship with Lisa Marie. Specifically, David was
Lisa Marie’s adoptive son.

80.  Jackson Memorial and its defendant agents and employees breached the duty
owed to Janice and the Langbehn-Pond children by, without limitation:

a. negligently barring Janice, Danielle, David and Katie from visiting,
seeing, being with, comforting, or being comforted by, Lisa Marie while
she lay dying just steps away where no medical necessity or medical or
other legitimate justification existed preventing such conduct;

b. failing to afford Jamice, Danielle, David and Katie the basic dignity and
respect owing to any human being, by denying them the ability to be with
their family member for many hours, knowing that Lisa Marie was dying
just yards away from them, despite Janice’s repeated requests and
pleading;

c. failing to timely acknowledge the Power of Attorney, consult with or
update Janice regarding Lisa Marie’s treatment and condition in a timely
fashion or to otherwise recognize Janice’s authority as Lisa Marie’s

healthcare surrogate;

d. failing to provide Janice, as Lisa Marie’s healthcare surrogate, access to
Lisa Marie in order to fully assess, ascertain and otherwise perceive Lisa
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Marie’s condition to determine whether any healthcare decision she may
have made, or agreed with, was proper and/or whether to withdraw
consent or otherwise seek an alternative course of treatment;

e. failing to provide written notification to Janice that her authority under
Power of Attorney had commenced as required under the law;

f. violating professional standards and Jackson’s Public Policies and
Jackson’s Rules and Regulations regarding provision of care and services,
patient access, and communication with family members;

g. failing to provide timely, sufficient and ongoing medical information to a
patient’s healthcare surrogate in order to allow her to make ongoing
decisions regarding their patient’s healthcare;

h. failing to respect healthcare decisions, and to respond to the reasonable
requests of, their patient as made through her healthcare surrogate

i. violating statutory duties, professional standards and Jackson’s Public
Policies and Jackson’s Rules and Regulations regarding provision of care
and services and provision of an environment that preserves the dignity of,
and treats with compassion, its clients, patients, patients’ friends and
families;

j- violating professional standards and Jackson’s Public Policies and
Jackson’s Rules and Regulations regarding provision of care and services
and nurse-patient relationships that recognize the individual’s values and,
among other things, the individual’s sexual orientation;

k. violating professional standards, Jackson’s Public Policies and Jackson’s
Rules and Regulations regarding provision of care and services, provision
of a social worker or patient representative to provide, or serve as, a
liaison between families and visitors, on the one hand, and hospital staff,
on the other, for the resolution of concerns; and to assist with needed
information, patient health care issues, and complaints; and

L failing to provide appropriate social services, including but not limited to
failing to provide emotional support, crisis and bereavement counseling,.

81.  Jackson Memorial and its defendant agents and employees failed to use the degree
of care that is expected of a reasonably competent hospital and hospital staff in the same or

similar circumstances.
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82. A fiduciary, special relationship and/or special professional duty exists between
the trauma unit treating physicians and the patient’s healthcare surrogate upon a determination of
incompetency; in particular, a fiduciary, special relationship and/or special professional duty
existed between Defendants and Janice as Lisa Marie’s healthcare surrogate.

83. A fiduciary, special relationship and/or special professional duty exists between
the trauma unit treating physicians and/or the social worker assigned to the trauma unit and the
families of its incompetent and/or dying patients; in particular, a fiduciary, special relationship
and/or special professional duty existed between Defendants and Janice and the Langbehn-Pond
children as the family of Lisa Marie.

84, Jackson’s Public Policies and Jackson’s Rules and Regulations regarding the
services, care, visitation policies and treatment of patients and their families reflect established
standards of care which healthcare workers at hospitals similar in size, composition, and/or
function to Jackson Memorial would exercise under the same or similar circumstances.

85.  Additionally, the entire healthcare industry or substantially the entire healthcare
industry, including hospitals similar in size, composition, and/or function to Jackson Memorial,
is governed by the standards promulgated by the Joint Commission,

86. As a result, the Joint Commission’s standards, Jackson’s Public Policies, and
Jackson’s Rules and Regulations set the reasonable standard of care Jackson Memorial,
Frederick, Zauner, and Cruz owed individually to Janice, Danielle, Katie, and David, as health
care surrogate or family members and not to the public generally.

87.  Florida Supreme Court precedent and well-settled public policy principles also
support a special duty between Jackson Memorial, Frederick, Zauner, and Cruz and Janice,

Danielle, Katie, and David to the extent Jackson Memorial, Frederick, Zauner, and Cruz should
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have reasonably foreseen that their negligent conduct would cause profound mental pain and
anguish to Janice, Danielle, Katie, and David, with irreversible consequences.

88.  Jackson Memorial, Frederick, Zauner, and Cruz breached this special duty by,
without limitation, their conduct described in paragraph 80 above.

89.  Jackson Memorial and it defendant agents’ or employees’ actions and omissions
were negligent and/or so reckless or wanting in care as to constitute a conscious disregard or
indifference to the life, safety, or rights of persons exposed to such conduct.

90. It was foreseeable that grave emotional injuries would flow from the breach of
duties described in paragraph 80 above, including but not limited to refusing to allow family
members to see their loved one and say goodbye to their dying family member or otherwise
allow reasonable access to the family members of a dying patient; and/or by refusing to provide
sufficient information to a healthcare surrogate in order for her to ensure that her failure to object
to a recommended course of treatment was proper and to otherwise refuse to allow the surrogate
to assess the patient’s condition in order to make healthcare decision and/or by refusing to abide
by the surrogate’s requests and decisions concerning a dying patient’s wishes, where no medical
or other legitimate justification exists for doing so.

91.  As a direct and proximate result of the actions and omissions of Jackson
Memorial, Frederick, Zauner, Cruz, and other agents or employees of Jackson Memorial, and/or
Jackson Memorial’s negligent failure to train its agents or employees and/or enforce Jackson’s

Public Policies and Jackson’s Rules and Regulations, Janice, Danielle, David and Katie suffered

physical injury.
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92. Janice, Danielle, David, and Katie’s physical injuries were caused by the
psychological trauma and severe emotional distress that resulted from Jackson Memorial,
Frederick, Zauner, and Cruz’s acttons and omissions described herein.

WHEREFORE, Janice, individually and as the mother and next friend of Danielle,
Katie, and David, demands judgment against Jackson Memorial, Frederick, Zauner, and Cruz for
nominal and compensatory damages, and for any further relief this Court deems just and proper.

COUNT 11X
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

(The Estate of Lisa Marie
Jackson Memorial, Fre(‘;z;'ick, Zauner, and Cruz)

93.  The Estate of Lisa Marie, through Janice, hereby repeats and realleges the
allegations of paragraphs 1 through 62 of this Complaint as if fully set forth herein.

94.  Jackson Memorial is vicariously liable, under the doctrine of respondeat superior,
for the tortious acts and omissions committed by its agents or employees, including, without
limitation those of Frederick, Zauner, and Cruz (collectively “defendant agents or employees™).

95.  Lisa Marie gave Janice Power of Attorney, authorizing Janice to make any and all
healthcare decisions on her behalf in the event of her incapacity, which authority necessarily
extended to decisions regarding visitation consistent with the hospital’s policies.

96.  Jackson Memorial and its defendant agents and employees owed a duty to Lisa
Marie to respect her decisions and wishes as expressed by Lisa Marie’s duly appointed Power of
Attomey to allow the Langbehn-Pond Family to be with her in her dying hours.

97.  Jackson Memorial and its defendant agents and employees failed to use the degree

of care that is expected of a reasonably competent hospital and hospital staff in the same or

similar circumstances.
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98.  Jackson Memorial and its defendant agents and employees breached the duty
owed to Lisa Marie by, without limitation:

a.  negligently barring the Langbehn-Pond Family from visiting, seeing, being
with, and comforting, Lisa Marie in her dying hours;

b.  failing to recognize or treat Lisa Marie’s life partner and the Langbehn-Pond
children as Lisa Marie’s family members;

c. failing to afford Lisa Marie the basic dignity and respect owing to any
human being who is dying by denying her the ability to have her immediate
family members by her side where the family is just yards away and despite
knowing Lisa Marie’s wishes as expressed through her representative to
allow one or more family members to be with her in those critical and
irreplaceable moments at the end of life;

d. failing to timely acknowledge the Power of Attorney, or to otherwise
consult with Janice regarding Lisa Marie’s treatment in a timely fashion;

e.  violating professional standards, Jackson’s Public Policies and Jackson’s
Rules and Regulations requiring reasonable patient access, and
cominunication with family members;

f.  violating professional standards, Jackson’s Public Policies, and Jackson’s
Rules and Regulations requiring an environment that preserves the dignity
of, and treats with compassion, its clients, patients, patients’ friends and
families; and by

g. violating professional standards, Jackson’s Public Policies and Jackson’s
Rules and Regulations requiring nurse-patient relationships that recognize
the individual’s values and, among other things, the individual’s sexual
orientation.

h. violating statutory obligations, professional standards, Jackson’s Public
Policies, and Jackson’s Rules and Regulations regarding respecting the
authority of healthcare surrogates to make decisions on behalf of
incompetent patients and to promptly respond to reasonable requests.

99.  Jackson Memorial and defendant agents and employees failed to use the degree of

care that is expected of a reasonably competent hospital and hospital staff in the same or similar

circumstances.
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100. A fiduciary, special relationship and/or special professional duty existed between
Jackson Memorial, by itself and/or through its defendant agents and employees and the families
of its incompetent and/or dying patients; in particular, a fiduciary, special relationship and/or
special professional duty existed between Defendants and Lisa Marie.

101.  Jackson’s Public Policies and Jackson’s Rules and Regulations regarding the
services, care, visitation policies and treatment of patients and their families reflect established
standards of care which healthcare workers at hospitals similar in size, composition, and/or
function to Jackson Memorial would exercise under the same or similar circumstances.

102. Additionally, the entire healthcare industry or substantially the entire healthcare
industry, including hospitals similar in size, composition, and/or function to Jackson Memorial,
is governed by the standards promulgated by the Joint Commission.

103. As a result, the Joint Commission’s standards set the reasonable standard of care
Jackson Memorial, Frederick, Zauner, and Cruz owed individually to Lisa Marie, and not to the
public generally.

104.  Florida Supreme Court precedent and well-settied public policy principles also
support a fiduciary relationship and special duty between Jackson Memorial, Frederick, Zauner,
and Cruz and Lisa Marie to the extent Jackson Memorial, Frederick, Zauner, and Cruz should
have reasonably foreseen that their negligent conduct in isolating a patient from her family
would cause profound mental pain and anguish to Lisa Marie, with irreversible consequences.

105. Jackson Memorial, Frederick, Zauner, and Cruz breached this special duty by
their conduct described in paragraph 98 above.

106. It was foreseeable that grave emotional injuries would flow from the breach of

duties described in paragraph 98 above, including but not limited to denying loved ones the
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ability to be with a patient in his or her final hours where no medical or other legitimate
justification exists for doing so.

107. Lisa Marie was touched, contacted by, and otherwise impacted in the course of
treatment while a patient in Jackson Memorial including but not limited to physically placing her
in isolation from her family,

108.  As a direct and proximate result of the actions and omissions of Frederick, Zauner
and Cruz, and Jackson Memorial’s negligent failure to train its employees and enforce Jackson’s
Public Policies, Lisa Marie suffered psychological trauma and severe emotional distress.

WHEREFORE, the Estate of Lisa Marie, through Janice, demands judgment against
Jackson Memorial and individual Defendants, Frederick, Zauner and/or Cruz for nominal and
compensatory damages, and for any further relief this Court deems just and proper.

COUNT IV
NEGLIGENCE PER SE

(Janice, the Estate of Lisa Marie, Danielle, Katie, and David
Jackson Memorial, Fressgrick, Zauner and Cruz)

109. Janice, the Estate of Lisa Marie (through Janice), Danielle, Katie and David
hereby repeat and reallege the allegations of paragraphs 1 through 62 of this Complaint as if fully
set forth herein.

110. Inaccordance with applicable laws, professional standards of the industry, and the
Joint Commission’s standards, Jackson’s Public Policies, and Jackson’s Rules and Regulations,
Jackson Memorial and its agents and employees were required to provide Janice, Lisa Marie,

Danielle, Katie and David with reasonable visitation and patient access, and communication with

family members, as more fully described in herein.
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111.  In accordance with applicable laws, professional standards of the industry, the
Joint Commission’s standards, Jackson’s Public Policies, Jackson’s Rules and Regulations, and
Florida statutes, Jackson Memorial and its defendant agents and employees were required to
honor Lisa Marie’s Power of Attorney.

112, Jackson Memorial and its defendant agents and employees failed to adhere to
applicable laws, professional standards of the industry, and the Joint Commission’s standards by,
without limitation:

a, denying Janice, Lisa Marie, Danielle, Katie and David reasonable patient

access, and communication with family members without medical or other
legitimate justification;

b. failing to recognize Janice as a life partner and a family member of Lisa
Marie;

c. failing to recognize Danielle as a family member of Lisa Marie;

d. failing to recognize Katie as a family member of Lisa Marie;

€. failing to recognize David as a family member of Lisa Marie;

f. fatling to timely honor Lisa Marie’s Power of Attorney, and to respect her

wishes as expressed through her Power of Attorney;

g. failing to provide written notification to Janice that her authority under
Power of Attorney had commenced as required under the law, and
otherwise failing to provide sufficient information in order for her to
properly exercise her authority as healthcare surrogate;

h, failing to provide access to Lisa Marie so that the health care surrogate
with the power of attomey could make an informed decision regarding the
care and treatment of Lisa Marie;

i. failing to honor the healthcare decisions, wishes and respond to the
requests regarding Lisa Marie’s healthcare as expressed through her
surrogate;

j- failing to treat their patient with respect;

28

Baker & McKenzie LLP, 1111 Brickell Avenue, Suite 1700, Miami, Florida 33131 — (305) 789-8900



Case 1:08-cv-21813-AJ Document 25  Entered on FLSD Docket 09/02/2008 Page 29 of 39
CASE NO.: 08-21813 CIV-JORDAN/MCALILEY

k. fatling to provide emotional support and support services to Janice and the
Langbehn-Pond children despite knowing that their family member patient
was dying;

L. violating professional standards, Jackson’s Public Policies, and Jackson’s

Rules and Regulations requiring reasonable patient access, and
communication with family members; and by

m. violating professional standards, Jackson’s Public Policies, and Jackson’s
Rules and Regulations requiring an environment that preserves the dignity
of, and treats with compassion, its clients, patients, patients® friends and
families.

113.  Jackson Memorial’s and it agents and employees’ conduct in failing to adhere to
applicable laws, professional standards of the industry, Jackson’s Public Policies, Jackson’s
Rules and Regulations, and the Joint Commission’s standards, fell below the conduct that is
expected of a reasonably competent hospital and hospital staff in the same or similar
circumstances.

114. A fiduciary, special relationship and/or special professional duty existed between
Jackson Memerial, by itself and/or through defendant agents and employees, and its incompetent
and/or dying patients; in particular, a special relationship and/or special professional duty existed
between Defendants and Lisa Marie.

115. A fiduciary, special relationship and/or special professional duty existed between
Jackson Memorial, by itself and/or through its defendant agents and employees, and the
healthcare surrogates of their incompetent patients; in particular, a special relationship and/or
special professional duty existed between Defendants and Janice.

116. A fiduciary, special relationship and/or special professional duty existed between

Jackson Memorial, by itself and/or through its defendant agents and employees, and the families

of its incompetent and/or dying patients; in particular, a special relationship and/or special
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professional duty existed between Defendants and Janice and the Langbehn-Pond children as the
family of Lisa Marie.

117. It was foreseeable that grave emotional injuries would flow from the breach of
duties described in paragraph 112 above, including but not limited to refusing to provide
information to loved ones on the condition of, and to allow access to, a patient in her last hours
where no medical or other legitimate justification exists for doing so.

118.  As a direct and proximate result of Jackson Memorial’s and its defendant agents
and employees’ actions and omissions, and/or Jackson Memorial’s failure to train its agents and
employees, Janice, Lisa Marie, Danielle, Katie and David sustained injuries within a short time
of the actions and omissions of Defendants as described herein which caused them damages.

WHEREFORE, Janice, the Estate of Lisa Marie (through Janice), Danielle, Katie and
David demand judgment against Jackson Memorial and the individual Defendants Frederick,
Zauner and Cruz for nominal and compensatory damages, and for any further relief this Court
deems just and proper.

COUNTV
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

(Janice, Danielle, David, and Katie
Frederick, Za‘l’lsl;el', and Cruz)
119, Janice hereby repeats and realleges the allegations of paragraphs 1 through 62 of
this Complaint as if fully set forth herein.
120.  Janice had a close personal relationship with Lisa Marie. Specifically, Lisa Marie
was Janice’s life partner and was the joint adoptive parent of Danielle, Katie, and David.

121.  Danielle had a close personal relationship with Lisa Marie. Specifically, Danielle

was Lisa Marie’s adoptive daughter.
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122.  Katie had a close personal relationship with Lisa Marie. Specifically, Katie was
Lisa Marie’s adoptive daughter,

123. David had a close personal relationship with Lisa Marie. Specifically, David was
Lisa Marie’s adoptive son.

124, Janice held Lisa Marie’s Power of Attorney, authorizing Janice to make
healthcare decisions for Lisa Marie in the event of her incapacity.

125.  Frederick, Zauner and Cruz acted intentionally, willfully, wantonly, or recklessly,

by, without limitation:

a. knowingly allowing a patient to move toward certain death over the course
of many hours without allowing their family and loved ones to see them
or say goodbye;

b. barring Janice, Danielle, David and Katie from visiting, seeing, being

with, comforting, or being comforted by, Lisa Marie in her final hours,
without medical or other legitimate justification;

c. refusing to recognize or treat Janice, Danielle, David and Katie as Lisa
Marie’s family in her last hours where no medical necessity existed
preventing such conduct;

d. denying Janice the basic dignity and respect owing to any human being,
by not allowing this family to be together for brief periods in the last hours

of one family member’s life, despite repeated requests and pleading; and
by

e. refusing to timely acknowledge the Power of Attorney, or to otherwise
consult with Janice regarding Lisa Marie’s medical history, wishes, and
treatment in a timely and ongoing fashion.

126.  The conduct of Frederick, Zauner and Cruz towards Janice, Danielle, David and
Katie was extreme and outrageous and went beyond the bounds of decency.

127.  As a direct and proximate result of the conduct of Frederick, Zauner and Cruz,

Janice, Danielle, David and Katie suffered severe psychological trauma and emotional distress.
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WHEREFORE, Janice, Danielle, David and Katie demand judgment against Frederick,

Zauner and Cruz for nominal, compensatory and punitive damages, and for any further relief this

Court deems just and proper.
COUNT VI
BREACH OF FIDUCIARY RELATIONSHIP
(The Estate of Lisa Marie
VS,

Jackson Memorial, Zauner, and Cruz)
128. The Estate of Lisa Marie (through Janice), hereby repeats and realleges the
allegations of paragraphs 1 through 62 of this Complaint as if fully set forth herein.
129. A fiduciary relationship existed between Lisa Marie and each of her treating
physicians, including but not limited to Defendants Zauner and Cruz.
130. Defendants Zauner and Cruz breached their fiduciary duties of, without limitation,
loyalty, trust and good faith to their patient, Lisa Marie, by, without limitation:

a. failing to provide Lisa Marie’s healthcare surrogate with access to Lisa Marie in
order to assess and perceive her medical condition and to otherwise make fully
informed decisions about Lisa Marie’s healthcare and to make appropriate and
ongoing healthcare decisions in violation of state law, hospital policies, national
standards, medical ethics and/or generally accepted medical practice;

b. failing to treat Lisa Marie with respect by denying her visitation privileges and
access to her family for even brief periods over an eight hour period and while she
moved from brain activity to brain death without medical or legitimate
justification, in violation of medical ethics and generally accepted medical
practice;

c. failing to provide medical treatment to Lisa Marie in accordance with her wishes
and in her best interest by ignoring her decisions as expressed through her
healthcare surrogate in violation of state law, hospital policies, national standards,
medical ethics and/or generally accepted medical practice;

d. failing to respond to Lisa Marie’s requests for reasonable family visitation and
access as expressed through her healthcare surrogate in violation of state law,
hospital policies, national standards, medical ethics and/or generally accepted
medical practice;
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¢. discriminating against Lisa Marie and Lisa Marie’s family based on her sexual
orientation and/or same-sex relationship and familial status in viclation of state
law, hospital policies, national standards, medical ethics and/or generally accepted
medical practice;

f. and by otherwise failing to recognize, acknowledge and/or respect her validly
executed healthcare power of attorney and her right to make choices pertaining to
her health and to direct the course of her medical treatment. in violation of state
law, hospital policies, national standards, medical ethics and/or generally accepted
medical practice.

131.  Jackson Memorial is vicariously liable, under the doctrine of respondeat superior,
for the tortious acts committed by the acts or omissions of its agents or employees, including,
without limitation those of Zauner, and Cruz (collectively “defendant agents and employees™).

132.  As a direct and proximate result of the conduct of Zauner and Cruz and/or
Jackson Memorial’s failure to train its agents and employees, Janice suffered extreme indignities
and emotional injury.

WHEREFORE, the Estate of Lisa Marie demands judgment against Jackson Memorial

Zauner and Cruz for nominal, compensatory and punitive damages, and for any further relief this

Court deems just and proper.

COUNT VI
BREACH OF FIDUCIARY RELATIONSHIP
(Janice
Vvs.

Jackson Memorial, Zauner, and Cruz)
133.  Janice hereby repeats and realleges the allegations of paragraphs 1 through 62 of
this Complaint as if fully set forth herein,
134. A fiduciary relationship existed between Janice and each of Lisa Marie’s treating

physicians, including but not limited to Defendants Zauner and Cruz, based upon their fiduciary
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relationship with their incapacitated patient which duties flowed to Janice upon a determination
of Lisa Marie’s incapacity.

135. Additionally, or alternatively, a fiduciary relationship existed between Janice and
each of Lisa Marie’s treating physicians based on the trust and confidence she bestowed upon
them and which trust and confidence they accepted.

136. Defendants Zauner and Cruz breached their fiduciary duty to Janice, by, without
limitation:

a. failing to provide Janice, as Lisa Marie’s healthcare surrogate, with access to Lisa
Marie in order to assess and perceive her medical condition and to otherwise
ensure that any decision, or acquiescence in medical treatment, was proper and to
make fully informed decisions about Lisa Marie’s healthcare and to make
appropriate and ongoing healthcare decisions in violation of state law, hospital
policies, national standards, medical ethics and/or generally accepted medical
practice;

b. failing to treat Janice, as Lisa Marie’s healthcare surrogate, with respect by
denying Janice and Lisa Marie visitation privileges for even brief periods over an
eight hour period and while Lisa Marie moved from brain activity to brain death
without medical or legitimate justification, in violation of state law, hospital
policies, national standards, medical ethics and/or generally accepted medical
practice;

c. failing to provide medical treatment to Lisa Marie in accordance with Janice’s
requests and decisions, as reflective of Lisa Marie’s wishes, requests and
decisions, and in Lisa Marie’s best interest by ignoring Janice’s decisions and
failing to respond to reasonable requests in violation of state law, hospital
policies, national standards, medical ethics and/or generally accepted medical
practice;

d. discriminating against Janice and Lisa Marie and Janice and Lisa Marie’s family
based on their sexual orientation and/or same-sex relationship and familial status
in violation of hospital policies, national standards, medical ethics and/or
generally accepted medical practice;

e. and by otherwise failing to recognize, acknowledge and/or respect the validly

executed healthcare power of attorney and her right to make choices pertaining to
her health and to direct the course of her medical treatment;
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f. failing to respond to Janice’s requests for reasonable family visitation and access
to Lisa Marie;

g. and by otherwise ignoring the validly executed healthcare power of attorney and
Janice’s right to make choices pertaining to Lisa Marie’s health and to direct the
course of her medical treatment in violation of state law, hospital policies,
national standards, medical ethics and/or generally accepted medical practice.

137.  Jackson Memorial is vicariously liable, under the doctrine of resporndeat superior,
for the tortious acts committed by the acts or omissions of its agents or employees, including,
without limitation those of Zauner, and Cruz (collectively “defendant agents and employees™)

138. As a direct and proximate result of the conduct of Zauner and Cruz, and/or
Jackson Memorial’s failure to train its agents and employees, Janice suffered severe
psychological trauma, emotional distress and physical injuries.

WHEREFORE, Janice demands judgment against Jackson Memorial Zauner and Cruz
for nominal, compensatory and punitive damages, and for any further relief this Court deems just

and proper.

COUNT VI
BREACH OF FIDUCIARY RELATIONSHIP

(Janice, Danielle, David, and Katie
Jackson Mcmor‘ir:.l and Frederick)
139. Janice hereby repeats and realleges the allegations of paragraphs 1 through 62 of
this Complaint as if fully set forth herein.
140. A fiduciary relationship existed between Janice, Danielle, David, Katie; as the
family of Jackson Memorial’s critically ill admitted patient, and Frederick, as the social worker
who held himself as the mental health professional whose duty it was to provide appropriate

mental health and support services, counseling, information, communication and to other

appropriate services.
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141. Defendant Frederick breached his fiduciary duty to Janice, Danielle, David, and
Katie by his actions and omissions, including without limitation:

a) failing to provide crisis and bereavement counseling in violation of
hospital policy and/or social worker ethics and principles;

b) failing to provide the emotional support for the anxiety, fear and
questions to be answered for patients’ friends and families in violation
of hospital policy and/or social worker ethics and principles;”

c) failing to work with individuals and families in dealing with personal and
interpersonal crises caused by illness and hospitalization in violation of
hospital policy and/or social worker ethics and principles;

d) failing to facilitate family involvement with the entire treatment team
in violation of hospital policy and/or social worker ethics and principles;

e) failing to keep the family apprised of the patient’s progress in violation
of hospital policy and/or social worker ethics and principles;

f) failing to help patients and families help themselves and to assist in
acquiring the tools to cope with troubling situations such as traumatic
illness [and] bereavement in violation of hospital policy and/or social
worker ethics and principles; and

g) otherwise failing to provide information about appropriate
accommodations, waiting area, telephone access, and ordinary information
customarily provided to patients’ families in the same or similar
circumstances by a hospital social worker in violation of hospital policy
and/or social worker ethics and principles.

142. As a direct and proximate result of the conduct of Frederick, Janice, David,
Danielle, and Katie suffered severe psychological trauma, emotional distress and physical
injuries.

WHEREFORE, Janice, David, Danielle, and Katie’s demands judgment against Jackson

Memorial Zauner and Cruz for nominal, compensatory and punitive damages, and for any further

relief this Court deems just and proper.
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DEMAND FOR JURY TRIAL

Plaintiffs Janice, the Estate of Lisa Marie (through Janice), Danielle, Katie and David
hereby demand a trial by jury of all issues so triable in this action.

Respectfully submitted,

BAKER & McKENZIE LLP
Mellon Financial Center

1111 Brickell Avenue, Suite 1700
Miami, Florida 33131

Telephone: (305) 789-8900
Facsimile: (305) 789-8953

By: /s/ Donald J. Hayden
Donald J. Hayden
Florida Bar No. 097136
donald.hayden(@bakernet.com
Jorge D. Guttman
Florida Bar No. 015319
jorge guttman@bakemet.com
Joseph J. Mamounas
Florida Bar No. 041517

joseph.mamounas(@bakernet.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on September 02, 2008, 1 electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document
is being served this day on all counsel of record identified on the attached Service List in the
manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF
or in some other authorized manner for those counsel or parties who are not authorized to receive

electronically Notices of Electronic Filing.

By: _ /s/ Donald J. Hayden
Donald J. Hayden
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SERVICE LIST

JANICE LANGBEHRN, et al. vs. THE PUBLIC HEALTH TRUST OF MIAMI-DADE COUNTY

CASE NO. 08-21813-C1V-JORDAN/MCAliley
UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF FLORIDA

Andrew B. Boese, Esq.;

Dennis A. Kerbel, Esq.; and
Erica Zaron, Esq.

Miami-Dade County Attorney
111 N.W. 1st Street, Suite 2810
Miami, Florida 33128
boese{@miamidade.gov
dkerbel@miamidade.gov
zaron{@miamidade.gov

Elizabeth L. Littrell;

Gregory R. Nevins

Lambda Legal Defense & Education Fund
730 Peachtree Street NE

Suite 1070

Atlanta, GA 30308-1210
blittrell@lambdalegal.org
gnevins@lambdalegal.org

Dr. Alois Zauner - (Via US Mail)
2410 Fletcher Avenue

3rd Floor

Santa Barbara CA 93101

and

4318 Modoc Road

Santa Barbara, CZ 93110
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- HEALTH CARE DIRECTIVE -

Directive made on EM_Q__. 2001.

: I, LISA MARIE POND, ‘the undersigned Declarer; having the capacity to ke health aie
decisions, willfully, and volmtarily make known my desire that my dying shall not be ustificilly
prolonged ander the circumstances set forth below, and do hereby declarc that:

- (&)  Ifat any time I should be diagnoscd in writing to be in a terminal condition byte
attending physician; or 1o a penyecent unconscious condition by two physicians, end wherehe -
application of life-sustaining treatment would serve only to artificially prolong the process ofmy
dying, 1 direct that such treatuent be withheld or withdrawn, and that | be permitted to die paturdy.
Tundetstand by using this form that a terminal condition means an incurable avd imeversible condifon
cased by injury, diseasc, of finess, that would within reasopable medical judgment cause dath
within & reasonuble period of time in accordance with accepted medical standards, and wherche
applicxtion of life-sustaining treatoent would serve only to prolong the process of dying. -1 fixber
understand ju usiog this form that a pexanent unconscious condition meaus an incureble od
irreversible condition in which I am medically assesséd within reasonable medical judgteent as hamg ‘
1o reasonable probability of recovery from an irreversible coma or a persistent vegelative state. -‘

() Intheabsence ofmy ability to give directions regarding the nse of such life-sustaitng
treatment, it is my mtention that this directive shall be honored by my family and physician(s) asbe
final expression of my Jegal right to refusc medical or surgical treatment, and 1 acceptihe )
consequences of suchrefusal. ¥fanother person s appointed to make thesc decisions for me, wheder ‘
through a durable power of attorney or otherwise, I request that the person be guided by this dire<ve oo

-and any other clear expressions of my desires.

_ (c)  IfI am diagnosed to be in a terminal condition or in @ permanent UDCODSCANS
condition (check one): i

1 do want to have artificially pﬁ;_vir.lal nutation and hydration.

78““9 I do not want to have artificially provided autrition and hydration.

(d  IfIhavcbeen diagoosed as pregoant and that diagnosis is kuown to my physicino,bis
directive shall bave no force oz effect duting the courso of my pregoancy.

. (¢) understand the full import of this directive a0d 1 am emotionally and menially capble
to make the hesalth care decisions contained In this directive. '

(®  Tuoderstand that beforc I sign this directive, I can add to or delcte from or othexsse
change the wording of this directive 2od thet I may add to or dclete from this direetive at any ine
and that ary changes shall be consistent with Washington state law GF federsl copstitutional larto

. :"_':*'(.

=y

be legally valid. 3 N : |
1378231 NDS 10/08/67 A COPY _
- Iy

PONDS, LISA MARIE W.F
4320 SOTH AvE §S.7. GR503
T Wl n aas07/07 YEL
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any part is_hcld_ invalid it is my
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()  Itismy wish that cvory part of this directive be fully impleroented. If fog anyica.sxin

wish that the remainder of my directive be implemented.

This divective is made pursuant to the provisions of Laws of 1979, Ch. 112 (RCW

70.122.030) aud as ameaded in 1892, RCW 70.122.010.
Do e, P/ “aresident of_oZogreny
- DECLARER Iy

COUNTY STATE

. Thedeclarexhas heen personally known to cach of the undersigned witnesses and we believe
. the declarez to' be capablo of making health care decisions. *o :

!
WITN

.m@ﬁgm-ég%ﬂmeQ

ESS CITY

WA

COUNTY STATE

CMML ARl i residing at _%w.,ﬁm

F

WITNESS _ CITY
M g

COUNTY STATE
s
SA g, 98767 .
Ave g F g WE f
; ' 5 i
17,45 UJE J
‘|“.‘ .F'-

“COPY.
159
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DURABLE POWER OF ATTORNEY

The undexsigped, LISA MARIE POND, as principal, domiciled in the State of Washingto,
hereby. revokes all powers of attorncy previously pramted and hereby designates JANICE
LANGBEHN to te the attomey-in-fact, but if the designited attornsy-in-fact shall be o becomas
\gable or unwilling to-act, then, NETTIE POND shall be the attorney-io-fact for the poingipal as -
follows: : _ .

Dumation. This power of attorncy becomes cffective upon the exccution of this docunsent and

<hal rempi i effct fo the extont pormitted by Chapter 11.94 of the Revised Codo of Washington
or il revoked, notwithstanding aay uncertainty as to whether the principal is dead or slive.

! Disshbity of Pripcipsl. This power of attomey shall not be.affected by the disability of the
. AR .. - al_ - ‘ ‘ ..
MM@ To the extent permitted by Chapter 11.94 oftho Revised Code

of Washington, the principal herchy nominstes the attomecy-in-fict to be guardian ofithe person and
estate for the principal, but if the desigoated guardian shall be or become unable or mWﬂhng to act
as guardian of the porson and estate of a principal, then the altcouate attorney-in-fact designated

above is hereby nominated 10 be such guardian,
~ Power. The attoracy-in-fact shall have the power to do ail things with respect to t.he assets °
and Jiabilities of the principal, real of personal, wherever located, as the principal could do if preseat
and competent, with full power of substitution and revocation, including the power:
Provide for Principal. To provide for the support, maintenance, and health of the principal.

Enter Safe Deposit Box. To gnter any safe deposit box in the name of the principal,

Mzke Withdrawals and Deposts.  To make withdrawals from or deposits to any account
in any financial institution, any money macket fund, any securitics sccount, or any gther cashaccount
m the pame of principal.

Optiona] Trapsfer of Asscts. To transfer all ox part of the assets from the principal to the
attorney-in-fact or any heirs.

Exervisc Trust Powers. To cxcrcise all power, authority asd discretion with tegard o the
property, rights, and interests of the principal, which a trustes may exercise under the Iaws of the
State of Washington on the date of this instrareent as if all such Jaws are effective as of this date.

Tmmfbrfrom and Execute Documents. To lease, let, bargain, scll, convey, mortgage and
hypothecate lands, tenements and hereditaments and to sign, seal, execute, deliver, and acknowledge
such deeds, leases, assignments, covenants agreements, and such other instruments in writing of

o 3378233 wos  10,5R9%7 - ~ éﬁﬂ?_
M . PONDS, L1SL mARIT WF C: PY inci
Witnesses 4920 SATH &AvE S.¢. 98sg3 e Frincpe
. _ 7047  vfa N G4/17/07 vES [ - /5’{7‘
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whatever kiod and nature as may be necessary or propef_upon such terms and copditions as a trustee
sees fit. ' _ K
. HealthCarg, To -pmvitie informed consent for health care dcoisidns. on the principal's behalf
subject to the same lioitations as those that apply to a guardian under RCW 11.92.043(S).
Ratification. The principal hexeby mtifies and coxfirms all that the attorney-in-fact Iawfully
shall do or causc to be done by virtie of the power granted herein.
Relisnce. All persons dealing with 2 priﬁcipa.l'é-acting attorasy-in-fact hereunder are entitled
“to rely on the apparent authority of the sttorney-in-fact, unless they have actual imsawlcdge of
invalidity fn the execution of or the revocation of this power, or of the tegmination of this powor by -
death of the principal ' ’
Photocopies. Photocopies oi‘th]s_ document are as valid as the o:igimﬂ.

-
Dated: dﬂﬂﬂa?&é 2001.

PRINCIPAL

STATE OF WASHINGTON )
' } ss.

' County of Thurston )

On this day LISA MARIE POND personally before me appeared and is to me known to be
the individual described in and who executed the within and foregoing imstrument; and she
acknowledged to me that she signed the same as her free and voluntary act and decd, for the uses and

purposes thereln mentioned.
GIVEN under my haud and official seal on 52 — é i

— 2001,
-\‘_\\\\""‘\L\l %
SQANNE - AR Name: acicene d ert

0 - Notary Public in and for ate of
- K A J; ’ L ~
s SR 2 Washington, residing 2 /7//%‘
Y A issi ires: fO~OFL OF
< & £ 2 Commyission Bxpires:
‘}’ l&." ?B X g z
[

L}
oy M P
II.r f'} II.' lnﬂ‘f‘““\""ﬁb _':
iy, OR pype S
. o

z ! Ty
-

3378233 4 : ra
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M-f'eﬁ Ye 4 E S.E, 98503 .} _

Witnesses C Pesrsar ygg N :
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| AFFIDAVIT OF WITNESSES TO THE DURABLE POWER OF ATTORNEY OF
_ LISA MARIE POND |
' STATE OF WASHINGTON )

}ss
County of Thurston )

Each of the undersigned, being duly swomm on oath, states that on 'Fmam.}, o, 2001

Witoesses. ] am over 18 years of age and conpetent to be awiméss to thic durable power of sttomey the
principal nammed sbove (the- prinsipal), whio is personally kuown to ine. :

Principal's Action The principal in my presence and i the presence of the other witness whose signature
appears with mine below signed the foregoing instrument and requested that [ and the other witnessact 25 witnesses
10 his durable power of attomey and make this affidavit.

Principal's Competency. T belicve that atthe tine of the principals proviously wentioned sigring and request
the principal was of sound xoied and was Dot acting ugdex any duress, xpepace, fraud, umdue influence, or
mistepresentation,

Witnesses' Action. The othier witoess and 1 in the presence of the principal and of each other now affix our
signatuxes as witnesses to the durable power of attomey of the principal and make tiis affidawvit. -

(athecung Fdhiveq Residing ar Ol Lth
WITNESS

Wﬁtdﬁ%— Residing at _&MQ{ an.

WITNESS

SUBSCRIBED AND SWORN to before me omd—G—, 2001.

. cr
Notary Public in and for- tate of
Washimgton, residing at: ol 5 71/6?—
Commission Expires;

B




