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INTERESTS OF AMICUS CURIAE

Lambda Legal Defense and Education Fund, Inc. (“Lambda Legal”) is the nation’s oldest and largest non-profit legal organization committed to achieving full recognition of the civil rights of LGBTQ people and people living with HIV through impact litigation, education, and public policy work.  As particularly appropriate here, Lambda Legal has been on the cutting edge of issues presented in this appeal as party counsel and/or amicus counsel:  arguing for Title VII coverage of sexual orientation and marriage equality, see, e.g., Hively v. Ivy Tech. Cmty. Coll of Ind., 853 F.3d 339 (7th Cir. 2017) TA \l "Hively v. Ivy Tech. Cmty. Coll of Ind., 853 F.3d 339 (7th Cir. 2017)" \s "Hively v. Ivy Tech. Cmty. Coll of Ind." \c 1  (en banc) (sexual orientation discrimination, party counsel) and Baskin v. Bogan, 766 F.3d 648 (7th Cir. 2014) TA \l "Baskin v. Bogan, 766 F.3d 648 (7th Cir. 2014)" \s "Baskin v. Bogan" \c 1 , as well as arguing for proper, robust Title VII coverage of religious discrimination.  See also EEOC. v. Abercrombie & Fitch Stores, 575 U.S. 768 (2015) TA \l "EEOC. v. Abercrombie & Fitch Stores, 575 U.S. 768 (2015)" \s "EEOC. v. Abercrombie & Fitch Stores" \c 1  (amicus supporting Muslim woman worker denied employment for wearing hijab).  Lambda Legal also has a demonstrated interest in highlighting the importance and danger to the most vulnerable in our community from overly expansive and unjustified claims of exemptions from generally applicable laws.
  The interest of amicus curie is intensified in this litigation by the lopsided amici participation in support of the Archdiocese, as well as the fact that the briefing in support of the Archdiocese’s position has largely overlooked important (and binding) Supreme Court precedent rejecting the Archdiocese’s claim that its conduct is justified by the First Amendment’s freedom of association clause as well as other pertinent legal principles.  
SUMMARY OF ARGUMENT

The Archdiocese is simply wrong in arguing that it enjoys a freedom of association to discriminate.  There is no freedom of association defense to legal prohibitions against sex discrimination.   Amicus cannot say that the Archdiocese is wrong in arguing that Payne-Elliott is a minister or that the ecclesiastical abstention doctrine applies.  But amicus can say that – at this procedural juncture – it was premature for the trial court to rule on these defenses, and that the trial court’s dismissal of Payne-Elliott’s case at the pleading stage was contrary to governing law. 
RELEVANT FACTUAL AND PROCEDURAL HISTORY

Joshua Payne-Elliott began teaching at Cathedral High School in August 2006.  Payne-Elliott (a) taught world language and social studies to high school students, (b) was not a religion teacher, (c) did not publicly advocate against Church teachings, (d) did not sign any contract or handbook policy with the Archdiocese of Indianapolis, and (e) was not a party to any contract or handbook policy that subjected his employment status to the discretion of the Archbishop because of his marriage to a man.  Nonetheless, in June 2019, he was fired by Cathedral at the direction of the Archdiocese of Indianapolis precisely because he was (and is) married to a man.

Payne-Elliott brought suit against the Archdiocese in July 2019, alleging intentional interference with his contractual and employment relationship with Cathedral High School.  Payne-Elliott alleged that the Archdiocese’s actions were unjustified.  

The Archdiocese moved to dismiss, supported by several amici.  The Superior Court denied the motion to dismiss in an 18-page ruling on May 1, 2020.  See Order regarding Motion to Dismiss Complaint (“Ruling”) (May 1, 2020).  The Superior Court began by noting that it “must view the Complaint in light most favorable to Payne-Elliott with every reasonable inference construed in Payne-Elliott’s favor.” Ruling at 13.  The court rejected the Archdiocese’s freedom of association defense, noting that “Payne-Elliott is not . . . asserting that the Archdiocese in preventing him from joining the Archdiocese.”  Id. at 14.  The Superior Court also “determine[d] that the issue of whether Payne-Elliott was a minister cannot be determined without additional discovery.”  Id. at 16.  

The Archdiocese sought a writ from the Indiana Supreme Court, again supported by several amici.  See Brief in Support of Relator’s Verified Petition for Writ of Mandamus and writ of Prohibition (Aug. 17, 2020).  The high court denied the writ on December 10, 2010.  See Order Denying Writ of Mandamus and Prohibition and Appointing Special Judge (Dec. 10, 2020).  The court also acknowledged the recusal of the initial trial judge and appointed a successor judge, the Honorable Lance Hamner.   

Despite the fact that nothing had changed procedurally and Payne-Elliott had not been given the “additional discovery” that the initial trial judge had deemed necessary to determine “whether Payne-Elliott was a minister,” the Archdiocese filed a motion for judgment on the pleadings, again with amicus support.  On May 7, 2021, Judge Hamner granted the Archdiocese’s “Motion to Dismiss” in a single-page order.
 See Order on Motion to Dismiss (May 7, 2021).  The dismissal order did not provide any reasons whatsoever for “find[ing] that the claims presented by Plaintiff Joshua Payne-Elliott against the Archdiocese fail pursuant to Rule 12(B)(1) of the Indiana Rules of Trial Procedure TA \l "Ind. Trial Procedure Rule 12(B)(1)" \s "Rule 12(B)(1)" \c 4 , for lack of subject matter jurisdiction and Rule 12(B)(6) of the Indiana Rules of' Trial Procedure TA \l "Ind. Trial Procedure Rule 12(B)(6)" \s "Rule 12(B)(6)" \c 4  for failure to state a claim upon which relief can be granted.” Nor did it address the prior judge’s detailed findings that these very same arguments were unavailing or ruling that the Archdiocese’s motion to dismiss should be denied.
ARGUMENT
I. THERE IS NO FREEDOM OF ASSOCIATION DEFENSE TO EMPLOYMENT DISCRIMINATION PROHIBITIONS.

In a truly stunning set of omissions, neither the Archdiocese nor its supporting amici below mention the one U.S. Supreme Court case that has squarely held that there is no freedom of association defense when an employer commits sex discrimination: Hishon v. King & Spalding, 467 U.S. 69 (1984) TA \l "Hishon v. King & Spalding, 467 U.S. 69 (1984)" \s "Hishon" \c 1 .  Even the Department of Justice omits reference to it, despite acknowledging Hishon’s dispositive holding and continued vitality in its filing in another jurisdiction:  

Plaintiffs have not identified a single case holding that Title VII would violate an employer’s First Amendment right to free association. The Supreme Court long ago unambiguously rejected such a challenge. Hishon v. King & Spalding, 467 U.S. 69, 78 (1984).  The holding in that case—that the Free Association clause does not override the command of Title VII—remains the law. 

Defs.’ Consolidated Br. in Supp. of their Cross-Mot. for Summ. J. and Resp. in Opp’n to Pls.’ Mot. for Summ. J. and Permanent Inj. at 20, U.S. Pastor Council v. EEOC, No. 18-CV-824 (N.D. Tex., June 28, 2021) ECF No. 96 TA \l "U.S. Pastor Council v. E.E.O.C., No. 18-CV-824 (N.D. Tex., June 28, 2021) ECF No. 96" \s "U.S. Pastor Council v. E.E.O.C." \c 1 .  The specific edict from the Supreme Court with respect to employment was explained well by the court in Starkey v. Roman Catholic Archdiocese of Indianapolis, Inc., 496 F. Supp. 3d 1195 (S.D. Ind. 2020) TA \l "Starkey v. Roman Catholic Archdiocese of Indianapolis, Inc., 496 F. Supp. 3d 1195 (S.D. Ind. 2020)" \s "Starkey v. Roman Catholic Arch" \c 1 :  
[Boy Scouts of America et al. v. Dale, 530 US 640 (2000)] did not arise from the employment context. The plaintiff sought membership in a private organization. The freedom of association cases relied upon in Dale reveal the doctrine’s applicability to parade groups, political parties, and other non-employment contexts. See e.g., Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U.S. 557 (1995) TA \l "Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U.S. 557 (1995)" \s "Hurley v. Irish-American Gay" \c 1 ; Democratic Party of United States v. Wisconsin ex rel. La Folette, 450 U.S. 107 (1981) TA \l "Democratic Party of United States v. Wisconsin ex rel. La Folette, 450 U.S. 107 (1981)" \s "Democratic Party of United States v. Wisc" \c 1 . And the Supreme Court has explicitly rejected a freedom of association defense in the employment context. See Hishon v. King & Spalding, 467 U.S. 69, 78 (1984) TA \l "Hishon v. King & Spaulding, 467 U.S. 69, 78 (1984)" \s "Hishon v. King & Spaulding, 467 U.S. 69, 78 (1984)" \c 1  (“[P]rivate discrimination may be characterized as a form of exercising freedom of association protected by the First Amendment, but it has never been accorded affirmative constitutional protections.”) (quotations and citations omitted).
Starkey, 496 F. Supp. 3d at 1209 TA \s "Starkey v. Roman Catholic Arch" .  

Instead, the Archdiocese and its amici have cited cases from irrelevant non-employment contexts.  But even the authority relied upon by the Archdiocese recognizes the crucial difference that the employment context presents.  For example, the Archdiocese relies heavily on Christian Legal Soc’y v. Walker, 453 F.3d 853, 860 (7th Cir. 2006) TA \l "Christian Legal Soc’y v. Walker, 453 F.3d 853 (7th Cir. 2006)" \s "Christian Legal Soc’y v. Walker" \c 1  in its freedom of association argument.  See Archdiocese Memorandum of Law in Support of Motion for Judgment on the Pleadings (Jan. 27 2021), at 2, 15-16. The Archdiocese’s reliance on Walker, however, is wrong for multiple reasons. As a threshold matter, the Christian Legal Society did not employ anyone, so its application is irrelevant here. See Walker, 453 F.3d at 860 TA \s "Christian Legal Soc’y v. Walker"  (7th Cir. 2006) (“There are other reasons we are skeptical that CLS violated SIU's Affirmative Action/EEO policy. First, CLS does not employ anyone.”).  Moreover, the Supreme Court subsequently rejected the Walker court’s assumption that CLS did not violate a nondiscrimination provision. 
In Walker, the Seventh Circuit expressed “skeptic[ism] that CLS violated” a policy requiring “equal . . . education opportunities . . . without regard to ... sexual orientation” by excluding those involved in same-sex relations.  Id. TA \s "Christian Legal Soc’y v. Walker"   Instead, according to the Walker court, CLS merely set “standards of sexual conduct, but its membership requirements do not exclude members on the basis of sexual orientation.”  Id.  Four years after Walker, however, CLS raised a similar argument that “it does not exclude individuals because of sexual orientation, but rather “on the basis of a conjunction of conduct and the belief that the conduct is not wrong.”  The Supreme Court flatly rejected this attempt to distinguish discrimination based on conduct versus status:  

Our decisions have declined to distinguish between status and conduct in this context. See Lawrence v. Texas, 539 U.S. 558, 575, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003) TA \l "Lawrence v. Texas, 539 U.S. 558 (2003)" \s "Lawrence v. Texas" \c 1  (“When homosexual conduct is made criminal by the law of the State, that declaration in and of itself is an invitation to subject homosexual persons to discrimination.” (emphasis added)); id., at 583, 123 S.Ct. 2472 (O’Connor, J., concurring in judgment) (“While it is true that the law applies only to conduct, the conduct targeted by this law is conduct that is closely correlated with being homosexual. Under such circumstances, [the] law is targeted at more than conduct. It is instead directed toward gay persons as a class.”); cf. Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 270, 113 S.Ct. 753, 122 L.Ed.2d 34 (1993) TA \l "Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263 (1993)" \s "Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 270, 113 S.Ct. 753, 122 L.Ed.2d 34 (1993)" \c 1  (“A tax on wearing yarmulkes is a tax on Jews.”). See also Brief for Lambda Legal Defense and Education Fund, Inc., et al. as Amici Curiae 7–20.

Christian Legal Soc’y Chapter of the Univ. of Cal. Hastings v. Martinez, 561 U.S. 661, 689 (2010) TA \l "Christian Legal Soc’y Chapter of the Univ. of Cal. Hastings v. Martinez, 561 U.S. 661 (2010)" \s "Christian Legal Soc’y Chapter of the Univ. of Cal. Hastings v. Martinez" \c 1 .   
In sum, there is no freedom of association defense in the employment discrimination context.  

II. APPLICATION OF THE MINISTERIAL STATUS CANNOT BE RESOLVED ON THE PLEADINGS IN THIS CASE.  

The Supreme Court has held clearly that there is a First Amendment defense to claims of discrimination arising from the firing of ministers.  Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S.  Ct. 2049 (2020) TA \l "Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S.  Ct. 2049 (2020)" \s "Our Lady of Guadalupe Sch. v. Morrissey-Berru" \c 1 ; Hosanna-Tabor Evangelical Lutheran Church and Sch. v. EEOC., 565 U.S. 171 (2012) TA \l "Hosanna-Tabor Evangelical Lutheran Church and Sch. v. EEOC., 565 U.S. 171 (2012)" \s "Hosanna-Tabor Evangelical Lutheran Church and Sch. v. EEOC" \c 1 .  However, those rulings have come in review of summary judgment decisions after discovery.  In those cases, the Supreme Court has expressly held that there is no “rigid formula” for determining ministerial status, explicitly stated that ministerial status is not afforded every teacher in a parochial school, and plainly rejected the overtures of some justices who argued that courts simply should defer to a religious employer’s assertion of ministerial status.  Thus, whatever the final disposition of Payne-Elliott’s lawsuit, dismissal on the pleadings in this case was plainly wrong and should be reversed.  


In Morrissey-Berru, the Supreme Court repeatedly eschewed any “rigid formula” for determining ministerial status.  This proposition commands a rejection of the notion that all parochial school teachers are ministers.  See id. at 2067, n. 26 TA \s "Our Lady of Guadalupe Sch. v. Morrissey-Berru"  (“A teacher, such as an instructor in a class on world religions, who merely provides a description of the beliefs and practices of a religion without making any effort to inculcate those beliefs could not qualify for the exception . . .”) The majority opinion also did not adopt the proposition advanced by the concurring justices that courts simply “defer to religious organizations’ good-faith claims that a certain employee’s position is ‘ministerial’.”  Id. at 2069-70 TA \s "Our Lady of Guadalupe Sch. v. Morrissey-Berru"  (Thomas, J., concurring).  Indeed, far from deferring to any one assertion by the Catholic schools regarding ministerial status, the Supreme Court relied on a long list of “record evidence” in reaching its conclusion regarding the teachers’ ministerial status:

When we apply this understanding of the Religion Clauses to the cases now before us, it is apparent that Morrissey-Berru and Biel qualify for the exemption we recognized in Hosanna-Tabor. There is abundant record evidence that they both performed vital religious duties. Educating and forming students in the Catholic faith lay at the core of the mission of the schools where they taught, and their employment agreements and faculty handbooks specified in no uncertain terms that they were expected to help the schools carry out this mission and that their work would be evaluated to ensure that they were fulfilling that responsibility. As elementary school teachers responsible for providing instruction in all subjects, including religion, they were the members of the school staff who were entrusted most directly with the responsibility of educating their students in the faith. And not only were they obligated to provide instruction about the Catholic faith, but they were also expected to guide their students, by word and deed, toward the goal of living their lives in accordance with the faith. They prayed with their students, attended Mass with the students, and prepared the children for their participation in other religious activities. 
Morrissey-Berru, 140 S. Ct. at 2066 TA \s "Our Lady of Guadalupe Sch. v. Morrissey-Berru" .

Morrissey-Berru, if anything, underscores the unequivocal command from Hosanna-Tabor that courts do in fact have jurisdiction to assess ministerial status, and that such status “operates as an affirmative defense” to be proven, “not a jurisdictional bar” to courts’ making that assessment.  Hosanna-Tabor, 565 U.S. at 195 TA \s "Hosanna-Tabor Evangelical Lutheran Church and Sch. v. EEOC" .  “District courts have power to consider ADA claims in cases of this sort, and to decide whether the claim can proceed or is instead barred by the ministerial exception.”  Id TA \s "Hosanna-Tabor Evangelical Lutheran Church and Sch. v. EEOC" .  
“[T]he appropriate procedure for seeking dismissal of a suit by asserting a Free Exercise Clause defense” is for the court to determine if it is a case where “the Free Exercise Clause may under certain facts entitle a party to summary judgment.”  West v. Wadlington (emphasis in original, quoting Brazauskas v. Fort Wayne-South Bend Diocese, Inc., 796 N.E.2d 286, 290 (Ind. 2003) TA \l "Brazauskas v. Fort Wayne-South Bend Diocese, Inc., 796 N.E.2d 286, 290 (Ind. 2003)" \s "Brazauskas v. Fort Wayne-South Bend Diocese" \c 1 .  These cases reflect the longstanding approach of rejecting religious employers’ premature cries of complete immunity under the First Amendment.  See Ohio Civ. Rts. Comm’n v. Dayton Christian Sch., Inc., 477 U.S. 619 (1986) TA \l "Ohio Civ. Rts. Comm’n v. Dayton Christian Sch., Inc., 477 U.S. 619 (1986)" \s "Ohio Civ. Rts. Comm’n v. Dayton Christian Sch." \c 1  (holding that state court administrative proceedings investigating sex discrimination by Christian school should not have been restrained by the federal courts).  “We have no doubt that the elimination of prohibited sex discrimination is a sufficiently important state interest to” justify Younger v. Harris abstention and allow the sex discrimination investigation to proceed.  Id. at 628 TA \s "Ohio Civ. Rts. Comm’n v. Dayton Christian Sch." ; see also id. at 632 TA \s "Ohio Civ. Rts. Comm’n v. Dayton Christian Sch."  (Stevens, J., concurring in the judgment) (“neither the investigation of certain charges nor the conduct of a hearing on those charges is prohibited by the First Amendment . . . . [, and] any challenge to a possibly intrusive remedy is premature at this juncture.”). Younger v. Harris, 401 U.S. 37 (1971) TA \l "Younger v. Harris, 401 U.S. 37 (1971)" \s "Younger v. Harris" \c 1 .
In short, Lambda Legal agrees with the statement that the Department of Justice initially made to the Superior Court, before its unsupportable reversal later in the litigation:  “At this stage of the litigation, the United States does not take a position on whether the ministerial exception precludes this lawsuit.”  The United States’ Statement of Interest at 16 n.3 (Sept. 27, 2019).  Indeed, without discovery and the ability to develop the factual record, it cannot be known whether the ministerial exception applies to Payne-Elliott’s work as a teacher of world language and social studies to high school students. The trial court’s one-page reversal of its findings that this very discovery was necessary, and corresponding dismissal of the complaint on the pleadings, was improper.  
III. the indiana Courts Should Exercise Jurisdiction Over This Lawsuit Unless and Until Such Time as Resolution Necessarily Requires Inquiry Into Catholic Doctrine.

With respect to the Archdiocese’s arguments under the ecclesiastical abstention doctrine, amicus takes a similar position as with the ministerial exception.  Although it is possible that the doctrine eventually may prevent recovery by the plaintiff, that is by no means apparent at this juncture and does not support dismissal of Payne-Elliott’s complaint.  Jurisdiction should continue unless it is apparent that this dispute cannot be resolved under “neutral principles of law.”  Jones v. Wolf, 443 U.S. 595, 602-603 (1979) TA \l "Jones v. Wolf, 443 U.S. 595 (1979)" \s "Jones v. Wolf" \c 1 . 
Notably, the Supreme Court has specifically cited employment nondiscrimination laws as an example of disputes amenable to resolution under neutral principles.  Id. at 606 TA \s "Jones v. Wolf"  (“The neutral-principles approach cannot be said to ‘inhibit’ the free exercise of religion, any more than do other neutral provisions of state law governing the manner in which churches own property, hire employees, or purchase goods.”).  The ability of courts to determine disputes under “neutral principles of law” approach has been recognized and applied by courts around the country,
 and was conceded by the by the Department of Justice repeatedly in this litigation.
     As the state high court recognized, a “court with general authority to hear matters like employment disputes is not ousted of subject matter or personal jurisdiction because the defendant pleads a religious defense.”  West v. Wadlington, 933 N.E.2d 1274, 1276 (Ind. 2010) TA \l "West v. Wadlington, 933 N.E.2d 1274 (Ind. 2010)" \s "West v. Wadlington" \c 1 .
Amicus submits that Indiana common law prevents interference that urges another party to unlawfully fire a high school teacher and breach its employment contract with him under a proper application of the seven-factor test endorsed by the Indiana Supreme Court in Winkler v. V.G. Reed & Sons, 638 N.E.2d 1228, 1235 (Ind. 1994) TA \l "Winkler v. V.G. Reed & Sons, 638 N.E.2d 1228 (Ind. 1994)" \s "Winkler v. V.G. Reed & Sons" \c 1 . Indeed, Title VII prohibits firing a man (who is not a minister) because he is gay or because he has a husband; that proposition of law was established years before Payne-Elliott’s firing and confirmed by the Supreme Court thereafter.  Hively, 853 F.3d. TA \s "Hively v. Ivy Tech. Cmty. Coll of Ind." ; Bostock v. Clayton Cnty. Ga., 140 S. Ct. 1731 (2020) TA \l "Bostock v. Clayton Cnty. Ga., 140 S. Ct. 1731 (2020)" \s "Bostock v. Clayton Cnty. Ga" \c 1 .
Payne-Elliott’s status as a minister or non-minister is fully dispositive of whether the firing is unlawful.
  Inquiry into the Archdiocese’s actions under Catholic doctrine is not only unnecessary, but not relevant at all.   This simple proposition was recognized in Starkey.  While there might be “excessive entanglement with religion if the court were to measure the severity of various violations of Church teachings,” such a comparison is unnecessary to establish an unlawful firing of a nonministerial employee for his same-sex marriage.  Starkey, 496 F. Supp. 3d at 1207 TA \s "Starkey v. Roman Catholic Arch" .   “Sexual orientation is a protected class. Starkey alleges Defendants declined to renew her contract because she married a woman. Thus, it is not necessary for Starkey to identify another class of individuals who were treated more favorably.”  Id. TA \s "Starkey v. Roman Catholic Arch"  (citing Ortiz v. Werner Enterprises., Inc., 834 F.3d 760, 765 (7th Cir. 2016) TA \l "Ortiz v. Werner Enterprises., Inc., 834 F.3d 760 (7th Cir. 2016)" \s "Ortiz v. Werner Enterprises., Inc." \c 1 ).
The judgment of dismissal should be reversed so that further proceedings can determine whether Payne-Elliott was a minister and the applicability of the ecclesiastical abstention doctrine (if at all).  In the words of the law professors who supported the Archdiocese, “[w]here discovery is necessary to determine whether the church-autonomy doctrine is applicable,” discovery should be had.  Amicus Brief of Constitutional Law Scholars, Ind. Supreme Ct., at 18 (Sept. 8, 2020). As the trial court originally ruled in first denying the Archdiocese’s motion to dismiss, justice requires that Payne-Elliott’s case proceed to discovery to uncover the facts of the Archdiocese’s conduct.    
CONCLUSION

The Archdiocese’s freedom of association argument is meritless in this employment case.   Assuming Indiana common law prohibits an entity from coercing an unlawful firing, the judgment on the pleadings should be reversed so that further proceedings can determine whether Payne-Elliott was a minister.
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�   Brief of Amici Curiae Lambda Legal Defense and Education Fund, Inc., Family Equality Council, et al., in Support of Respondents, Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Com’n, 2017 WL 5127317 (U.S., October 30, 2017).


� Although the trial court’s order makes reference to the Archdiocese’s pending motion for judgment on the pleadings, the new trial judge apparently granted the prior motion to dismiss that the prior trial judge had denied.


� Congregation Jeshuat Israel v. Congregation Shearith Israel, 866 F.3d 53, 58 (1st Cir. 2017)� TA \l "Congregation Jeshuat Israel v. Congregation Shearith Israel, 866 F.3d 53 (1st Cir. 2017)" \s "Congregation Jeshuat Israel v. Congregation Shearith Israel" \c 1 �; Moon v. Moon, 833 F. App’x 876, 879 (2d Cir. 2020), cert. denied, No. 20-1415, 2021 WL 2405175 (U.S. June 14, 2021)� TA \l "Moon v. Moon, 833 F. App’x 876, (2d Cir. 2020), cert. denied, No. 20-1415, 2021 WL 2405175 (U.S. June 14, 2021)" \s "Moon v. Moon" \c 1 �; Askew v. Tr. of the Gen. Assembly of the Church of the Lord Jesus Christ of the Apostolic Faith Inc., 684 F.3d 413, 418–19 (3d Cir. 2012)� TA \l "Askew v. Tr. of the Gen. Assembly of the Church of the Lord Jesus Christ of the Apostolic Faith Inc., 684 F.3d 413  (3d Cir. 2012)" \s "Askew v. Tr. of the Gen. Assembly of the Church of the Lord Jesus Christ of the Apostolic Faith" \c 1 �; McRaney v. N. Am. Mission Bd. of the S. Baptist Convention, Inc., 966 F.3d 346, 349 (5th Cir. 2020), cert. denied, No. 20-1158, 2021 WL 2637857 (U.S. June 28, 2021)� TA \l "McRaney v. N. Am. Mission Bd. of the S. Baptist Convention, Inc., 966 F.3d 346  (5th Cir. 2020), cert. denied, No. 20-1158, 2021 WL 2637857 (U.S. June 28, 2021)" \s "McRaney v. N. Am. Mission Bd. of the S. Baptist Convention, Inc., 966 F.3d 346" \c 1 �; General Conf. Corp. of Seventh-Day Adventists v. McGill, 617 F.3d 402, 408 (6th Cir. 2010)� TA \l "General Conf. Corp. of Seventh-Day Adventists v. McGill, 617 F.3d 402 (6th Cir. 2010)" \s "General Conf. Corp. of Seventh-Day Adventists v. McGill" \c 1 �; Nat’l Spiritual Assembly of Baha’is of U.S. Under Hereditary Guardianship, Inc. v. Nat’l Spiritual Assembly of Baha’is of U.S., Inc., 628 F.3d 837, 845–46 (7th Cir. 2010)� TA \l "Nat’l Spiritual Assembly of Baha’is of U.S. Under Hereditary Guardianship, Inc. v. Nat’l Spiritual Assembly of Baha’is of U.S., Inc., 628 F.3d 837  (7th Cir. 2010)" \s "Nat’l Spiritual Assembly of Baha’is of U.S. Under Hereditary Guardianship, Inc. v. Nat’l Spiritual Assembly of Baha’is of U.S" \c 1 �; Hutterville Hutterian Brethren, Inc. v. Sveen, 776 F.3d 547, 553 (8th Cir. 2015)� TA \l "Hutterville Hutterian Brethren, Inc. v. Sveen, 776 F.3d 547 (8th Cir. 2015)" \s "Hutterville Hutterian Brethren, Inc. v. Sveen" \c 1 �; Puri v. Khalsa, 844 F.3d 1152, 1154 (9th Cir. 2017)� TA \l "Puri v. Khalsa, 844 F.3d 1152 (9th Cir. 2017)" \s "Puri v. Khalsa" \c 1 �; Bressler v. Am. Fed’n of Hum. Rts., 44 Fed. App’x 303, 323, 325 (10th Cir. 2002)� TA \l "Bressler v. Am. Fed’n of Hum. Rts., 44 Fed. App’x 303 (10th Cir. 2002)" \s "Bressler v. Am. Fed’n of Hum. Rts." \c 1 �; Crowder v. S. Baptist Convention, 828 F.2d 718, 721 (11th Cir. 1987)� TA \l "Crowder v. S. Baptist Convention, 828 F.2d 718 (11th Cir. 1987)" \s "Crowder v. S. Baptist Convention" \c 1 �;  Minker v. Baltimore Ann. Conference of United Methodist Church, 894 F.2d 1354, 1358 (D.C. Cir. 1990)� TA \l "Minker v. Baltimore Ann. Conference of United Methodist Church, 894 F.2d 1354  (D.C. Cir. 1990)" \s "Minker v. Baltimore Ann. Conference of United Methodist Church" \c 1 �; Smith v. Raleigh Dist. of N.C. Conf. of United Methodist Church, 63 F. Supp. 2d 694, 714 (E.D.N.C. 1999)� TA \l "Smith v. Raleigh Dist. of N.C. Conf. of United Methodist Church, 63 F. Supp. 2d 694 (E.D.N.C. 1999)" \s "Smith v. Raleigh Dist. of N.C. Conf. of United Methodist Church" \c 1 �.





� The United States’ Statement of Interest at 13 (Sept. 27, 2019); Amended Br. for the United States as Amicus Curiae Supp. Relator and Urging Issuance of Writs of Mandamus and Prohibition Ordering Dismissal at 19 (Sept. 17, 2020).  It is unclear whether the Archdiocese is even willing to concede the “neutral principles” tenet of First Amendment law established by the Supreme Court in Jones v. Wolf� TA \s "Jones v. Wolf" �.  See Archdiocese Reply in Supp. of Mot. to Dismiss at 5 (Sept. 25, 2019) (mentioning the “neutral principles” argument of the plaintiff).    





� All the judges in the en banc Seventh Circuit reaffirmed the basic truth that ministerial employees and nonministerial employees are treated fundamentally different under the law, and indeed the First Amendment compels the differential treatment.  Demkovich v. St. Andrew the Apostle Par., Calumet City, No. 19-2142, 2021 WL 2880232, at *5 (7th Cir. July 9, 2021)� TA \l "Demkovich v. St. Andrew the Apostle Par., Calumet City, No. 19-2142, 2021 WL 2880232 (7th Cir. July 9, 2021)" \s "Demkovich v. St. Andrew" \c 1 � (en banc) (“ministerial employment differs from . . .  nonministerial employment within a religious organization”); id. (“because ministers and nonministers are different in kind, the First Amendment requires that their hostile work environment claims be treated differently”); id. at *17 (Hamilton, J., dissenting) (“Religious employers have long been subject to employment discrimination suits by their nonministerial employees.”); id. at *14 (“all members of this court agree that employment discrimination laws may be enforced against churches on behalf of non-ministerial employees.”) (emphasis in original).
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