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defendant (:fpver is reviewed foﬁl abuse of discretion, People v Beasley, 239 Mich App 548, 553;
- 609 NWEdf 581 (2000). In reviewing a district court's decisian ta."lbimﬂ a-defendant over for trial,
a circuit cg?:m’c must consider the entire récord of the preliminary examination, dand it tay not
substitute m judgment for that of the magistrate, Jd. Probable cause requives a redgotiable belief
that the evi%dence presented during a preliminary exanpnation is conststent with defendant’s guilt,
Peaple v I\}‘e)rthey, 231 Mich App 568, 375, 391 N'W2d 227 '(1‘9;98;)-'- : Alihough proof beyond a .
rsaso;a-ablsé doubt is met reguired at a prél‘iminai:‘y e}éamima-’oi@n;: fhes prosecution must present
gvidénce o‘in each elemenit of the erime cl?a-rged or evidenee frorh which these slensents By Bc
inferred. 'ﬁ;';-'&'f)pa’e V'Giddi?"l"gs, 169 Michﬁpp 631, I63~3‘ 426'NW2’d- 732 (IS}&&)? Clx:cumstanftmf
ewdmce ;oupled with those inferences ammng tlare:refrom is &mfﬁman‘t to astabkish, mmbathle
canse to be;heve: that the defendant commuitied a felony. People v Teriry, 224 Mich App 447, 451;
569 NWE-:} 641.(1997).
| I

Fo'lilowdung the. preliminary examination on Novem'b@r 2'::"3(9‘,@!@5 the ﬁisf&i*;&& ogt. bound
defendant uver on cownt I, harmful devices ~unlawfyl poasesszcm dir wse, based on awd@me that
defendam [was PIW p@smve zmd bn: i complajging. withess dﬂmmg an altercation batwqan the
men, _.Pre%‘rmma?y Hearing Tm-m’cr@t, dated November 2, 20&9,41& '%996. The change aﬂgl*cgeza
deferdant §d1d possess HIV, a harmful blolagical substance, mﬂéh the fntent fri:'ghtaﬁ,-téfmﬁze,.
imim_'idata% threaten, harass, injure, or kifl any pérson in viekation of MCL 750,2004(1Xa),

Dﬂ%eﬁdant contends the lower court exred beaéuse -ﬁh@ﬁ'&: was o evidenge o éﬁi{ﬂu&aﬁen
regarding Edafendant being infected with the human iMHmde;finiemp? visus (""HFV positive™)
prasan‘ced kfg the preliminary examiation and, therefore, count EI/; must: biz quash@d Defﬁmdamt
also maan’;&ms the charga must be' d&sxms%d where it is madwali,y 1m}a®ss;bie ® mm& B
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through biting when blood is not present in the mouth or saliva. According to defendant, no
evidence hs;hs been presented that defendant had blood in his mouth or saliva at the time of the
alleped bité. Defendant asserts the legislative intent behind the statwte was not to pumish a
person for fniting another under the circumstances presented in: this matter,

In r§3pdnse, plaintiff claims there was sufficient probable ¢ause to bind defendait over on
count I, : Plaintiff maintaing a stipulation ‘was placed on the record which provided that
defendant ;Nas HIV positive on the day of the incident. According to plaintiff, there was
sufficient g;:ircumstantial evidence and reasonable infarences to support the distriet court’s
decision tl%at HIV is a harmful biological substance and defendant iﬁ&tﬁﬁdad to injura the
cc;mplaini:%g witness by biting him on the lips.

The? ACLﬂ, in its amicus curiae brief, asserls MCL 750.200i(1 X&) was not intended 0
punish a Iiv-arson with HIV/AIDS who is alleged to have bitten an individual in a physical
altercation, Additionally, the ACLU coneurs with defendant’s assertion that sixee tﬁtara i3 ne
evidence that defondant wag bleeding whien the alleged bite oceuirred, defendant could met have
delivered a “harmful biological substance” to the complaining witness. The amicus curias brief
of the Lanf;bda Legal, with oth;ar organizations, further coneurs with the ACLU and defendant’s

. arguments|
l m

Wliaen interpreting a statute, the primary goal is to ascertain and give effect to the intent

of the legij;slature. Heinz v Chicago Rd Investment Co, 216 Mich App 289, 295; 549 NW2d 47

(1996). The first criterion in determining infent is the speoific lanigudes of the statute. Ryant v

Cl‘eve!and} Twp, 239 Mieh App 430, 433; 608 NW2d 101 (2000). The fuir and natizrﬁlimpert of

the terms :é:mp]ﬁ)yed, in view of the subject matter of the law, should govern, Jd If the specific
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Ianéuage uff the statute is clear and unambiguous, judicial construction is neither required nor
permitted, :pnd courts mugt apply the statute as written. £rb Lumber, Inc v Gidley, 234 Mich App
387, 392; 5';94 NW2d 81 (1999). The Court must pive effect {o all words in a statute and may not
interpret a?statute so as to render some of the terms nugatory. Taleotr v City of Midland, 150
Mich App§143, 148; 387 NW<2d 845 (1985). Unless defined in the statute, every word or phrase
of a statutéé should be accorded its plain and ordinary meaning, taici:ug inte account the context in
which the }words are used. Ryant v Cleveland Twp, 239 Mich App 430, 433; 608 NW2d 101
(2000). If: the statute provides'its own glossary, the torms must be applied as expressly defined,
Id at 434, Otherwise, the Court may consult dictionary definltions. 7d
Tt ﬂllb matter, MCL 750.200i, the contested statute, provides in pertinent part:

(1); A person shall not manufacture, deliver, possess, transport, place, use, or
relpase any of the following for an unlawful purpose:

(a) A harmful biclogical substance or a harmful biclogieal device.

Additionaiily, MCL 750,200h provides the following applicablé definitions:
(d); “Deliver” means that actual or constructive transfer of a substance or device
from 1 person to another regardiess of any agency relationskitp,
i

|
(¢) “For an unlawful purpose” includes, but is not limited to, having the intent to
doiany of the following:
(1) Frighten, terrorize, intimidate, threaten, harags, injure, or Kkill any
person.

(@) “Harmful biological substance” means a bacteria, virus, or other

mi:croorganiSm or a toxic substance derived from or produced by an orgapism that

can be used to cause death, injury, or disease in humans, animals, or planits,

First, the Court must determine whether a “harmfil biololgg:ical substance™ was present in
this mattex;n The Court of Appeals in Peaple v Odom, 276 Mich App 407; 740 NW2d 557 (2007)
discussed Ial;he definition provided at MCL 750.200h(g). In Odom, supra, the defendant spit HIV

infected bitood at a corrections officer and these facts were used to score 20 points for QV 1
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because the victim was exposed to a harmful biological substance. The Court stated:

We'take judicial notice of the fact that blood is commenty known to be a means
of spreading HIV.R® We therefore conclude that HIV-infected blood is a
“hapmful biclogical substance,” as defined by Michigan statute, because it iy a
substance produced by a hwman organism that contains a virus that can spread or
cause disease in humans. '

EN10. The Centers for Disease Control and Prevention of the

United States Department of Health and Human Resources states

that “HIV transmission can occur when blood ... from an infected

person enters the body of an uninfected person” How is HIV

passed from one person to anoiher,? <hitp/fwww.cde.gov/hiv/
resources/qa/qa 16. him>(accessed September 27, 2007).

Id. at 413.% Accordingly, HIV infécted blood is a “harmful biological substance” as defined by
MCL 750.200h(g).

Conversely, in the current case, there is no evidence that defendant’s bleod was present at
the time of the alleged bite.' There was no testimony that defendant was bleeding from the
mouth, or from any part of his body, when he allegedly bit the complaining witness. Defendant
was scielyf bound over on this charge based on the stipulated fact that he wag HIV positive and
testimony 'that defendant bit the complaining witness. Preliminary Hearing Tronscript, dated
Novemberi 2, 2009, p 95-96. Although in Odom, supra the Court t,ooi( judicial notige of the fact
that blood;f is commonly known to be a means of spreading HIV, there is no evidence of the
presence c?f blood in this matter. Based on the medical evidencs presented, the Court cannot
conclude that saliva presents the same risk of spreading HIV as blood presents, The Centers for
Disease Cj;entrol end Prevention of the United States Department of Health apd Human

Resourees (“CDC”) stated that “[clontact with saliva, tears, or sweat has never been shown to

result in transmission of HIV.” See Exhibit I of Defendant’s motjon to quash. Additionally, the

\ .
The Cowf notes that defendant claims a proper stipulation was not i
d ' placed on the record regarding whether
defendant was HIV positive at the time of the allsged incident; however, for purposes of this mgotimn, géhe Court

58 Jovd SRR SR S Shos Tae 7 GGi¢T QA1BZ/EB/9E



SR B R ke e

CDC has oi}ﬂy documented the transmission of HIV through biting when there s the presence of
blood. Id ?Upon review of the evidence, the Court cannot conclude that saliva or biting, without
the presencé;a of bloéd, presents a means of spreading HIV, The Court finds there is no evidence
to support the cénclusion that saliva of a person infected with HIV is a “harmful biological
substance” éunder the definition in the statute.

As ia result, the record demonstrates the only possible “harmful biological substance™
present in this matter was defendant’s HIV infected blood contained in his bloodstream,
However, t:ihc mere fact that defendant was HIV positive when he alfegedly bit the complaining
witness is énswﬁicient to meet the elements of MCL 750.200i(1)(a). There is no evidence that
demonstraﬁfes defendant manufactured or possessed a harmful biological substance, i.e. HIV
infected bl;ood, with the intent to frighten, terrorize, intimidate, threaten, harass, injure, or kill
any personf, Le, for an unlawful purpose. MCL 750,200i; MCL 750.200h(e) and (g). The fagt
that defenc_iian't is HIV positive, alons, cannot demonstrate he mamifactured or possessed his HTV
infected bt‘iood for an unlawful purpose. In addition, defmdant‘s alleged action of biting the
complainir%g witness, without the presence of blood, is not a docuimented manner in which HIV
tan be trazﬁsmitted‘ Therefore, the Court is vaable to conclude, under these circumstances, that
there was! sumczc,nt mrcumstannal evidence that defendant posséssed the harmful biological
substance for an unlawful purpose.

l"U.I"ﬂlﬂm'lOl'E, there is no evidence that defendant placed, used, or released a harrnful
b1olog1cai substance, i.e. his HIV positive blood, for an unlawlul purpose, since there is no
evidence q’f the presence of defendant’s blood at the time of the alleged bite. Additionally, the

record do?s not contain evidence to establish defendant delivered or transported a harmfyl

agsumes the' parties stipulated to this fact, but concludes the merits of the motion are both worihy of review and
© dispositive, 'I‘hemfbre the Court will not address this argument,
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Basljed on the foregoing, it is hereby
OR_,fDERED defendant’s Imotion to quash is GRANTED, Count 17, harmful devige —
unlawfy] p{::nssession Or use is DISMISSED. T his Opindon and Order neither rosolves the Jast
claim nor gloses the case, Sy MCR 2.602(4)(3). |
S(fCHUDEE&HD
DATED:

uﬁlﬂ:” ] AR P R
Peter J, Macemni, AL Wiad TLTY
| Cireuit Judge CIRCUIT uliDgi
€ Jarhes Galen JUN < 2 2010
J.PL Hunt 2
; DANMELLA 54 E!AH}EHF&WY.@WM
IBV' 3 R .--',;‘.'..-‘.

4 Although fhe parties raise the 18308 of whether the legislatyre intendeq thig Statute to apply 19 4 PELSON infacred

with HIV who i fnvolved in » physical altereation, the Coyp dogs not reach this Issue, a5 defondanty motion is
gramtad op ather grounds,
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