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LAMBDA LEGAL ARGUES THAT NEVADA'S LAW BARRING SAME-SEX
COUPLES FROM MARRIAGE IS HARMFUL AND UNCONSTITUTIONAL.

new front in the battle for marriage

equality burst wide open on April 10

with a bold lawsuit claiming the state

f Nevada violates the Equal Protection

Clause of the U.S. Constitution by refusing to allow

same-sex couples to marry. The domestic partnership

option offered in the state since 2009 is a “second-

class” status compared to marriage, argues Lambda

Legal, which filed the case in U.S. District Court for

Nevada on behalf of eight same-sex Nevada couples,
with pro bono co-counsel.

Lambda Legal Staff Attorneys Tara Borelli, Peter

Renn and Shelbi Day are working on the case, Sevcik

v. Sandoval. Borelli and Renn answered questions

about legal strategy and what’s expected next:

WHY BRING A FEDERAL MARRIAGE
CASE NOW, AND WHY IN NEVADA?
Tara Borelli: The Nevada case makes sense now
because of a string of encouraging developments
recently in the federal courts and in states across

the country. Lambda Legal established some
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important supportive principles in our federal case
Diaz v. Brewer, in which we obtained domestic
partner benefits for government employees, and
in our Golinski v. OPM, our challenge to the
constitutionality of the so-called federal “Defense of

Marriage Act.”

“IT'S HIGH TIME
THAT NEVADA'S
LESBIAN AND GAY
RESIDENTS HAVE
THE SAME RIGHTS
AS THE QUARTER
MILLION VISITORS
WHO WED IN LAS
VEGAS EACH YEAR.”

We were also heartened by the February 2012
victory in Perry v Brown, the federal marriage
equality challenge to Californias Proposition 8,
as well as by the federal Department of Justice’s

decision last year to begin supporting the position
that we have been advancing for many years: that
government discrimination against gay people
should be presumed unconstitutional and carefully
scrutinized by the courts.

Our movement continues to make advances
state-by-state, with New York now permitting same-
sex couples to marry and Washington and Maryland
having passed marriage equality bills. All of this
momentum helped to set the stage for our challenge
in Nevada.

Peter Renn: Nevada is an especially clear example of
the inadequacy of domestic partnerships compared to
marriage, because the evidence to prove why domestic
partnerships are inadequate has been accumulating
for years now. Plus, this is the state of Las Vegas—the
“marriage capital of the world.” Its high time that
Nevada's own lesbian and gay residents are able to
exercise the same right to build and protect a family
as that afforded to the quarter million visitors who
choose to wed in Las Vegas each year.




WHY IS THE STATE'S DOMESTIC
PARTNERSHIP LAW RELEVANT IN
THIS LAWSUIT?

Renn: Nevadas decision to offer same-sex domestic
partners the same obligations and benefits that
different-sex couples obtain through marriage
demonstrates that the state has no legitimate interest
in treating same-sex couples differently. Restricting
same-sex couples to a plainly second-class status serves
only as a statement of moral disapproval and a way for
the government to inflict stigma, which is forbidden

by the Constitution’s promise of equal protection.

“RESTRICTING SAME-SEX
COUPLES TO SECOND-CLASS
STATUS SERVES ONLY AS

A STATEMENT OF MORAL
DISAPPROVAL AND A WAY
FOR THE GOVERNMENT TO
INFLICT STIGMA.”

WHY ISN'T THIS CASE CLAIMING A
“FUNDAMENTAL RIGHT TO MARRY"”
AS EARLIER MARRIAGE RIGHTS
CASES HAVE DONE?

Borelli: We certainly believe that the fundamental
right to marry includes same-sex couples, but in this
case the court doesn’t need to answer that question
in order to rule for our plaintiffs. We are convinced
that our Equal Protection claim is so on-target
that the emphasis should be there. This makes for
a focused, tailored case that looks at the specific
equal protection problem created when a state bars
marriage equality yet also makes it clear that it has no

good reason to do so.

HOW MIGHT THE STATE DEFEND
AGAINST THE CASE?

Borelli: This kind of discrimination is going to be
tricky for Nevada to fight. It will be very hard for the
state to argue credibly that it has an interest in treating
same-sex couples differently, because Nevada’s
domestic partnership law already extends virtually all
the rights and responsibilities of marriage to same-
sex couples. So, for example, it will be difficult to
argue the state is trying to “protect” children—as
other marriage rights cases have argued—because
Nevada currently treats same-sex parents precisely

the same way that it treats different-sex parents.

Renn: Tara has highlighted an important point:
Defendants who are sued for enforcing clearly
discriminatory laws have a choice: They can either
spend their energy (and taxpayer dollars) trying
to come up with a defense for the indefensible or
they can decline to mount a defense. That's what
the Department of Justice has done with respect to
DOMA and what California officials have done with
respect to Prop 8.

Even when a state declines to mount a defense,
it doesn’t mean the law will be invalidated; the Court
still has to make that determination. But there’s no
sense in fighting to keep a patently unconstitutional
law on the books.

ARE THERE ANY LESSONS TO
DRAW FROM THE CHALLENGE TO
PROPOSITION 8 IN CALIFORNIA?
Renn: We believe that Nevadas law prohibiting
same-sex couples from marrying will meet a similar
fate as Prop 8 did in February 2012, when a federal
Appeals court affirmed its unconstitutionality. Like
Prop 8, Nevadas anti-gay law is not supported by any
rational basis, let alone a “compelling government
interest,” which is the legal test that we believe all
anti-gay laws must survive in order to stay on the books.

Borelli: Of course, the Perry court did not
analyze Nevadas anti-gay law; it held that it was
unconstitutional for California to take away the
right of same-sex couples to marry after that right
had been already been recognized. But the Perry
case made clear that the government will need to
articulate sound reasons to justify the exclusion of
same-sex couples from marriage. This reasoning
was sorely lacking in California and we believe it is

lacking in Nevada as well.

HOW IS THE NEVADA CASE
CONNECTED TO GOLINSKI
V. OPM, LAMBDA LEGAL'S
CHALLENGE TO PORTION OF
THE SO-CALLED DEFENSE OF
MARRIAGE ACT (DOMA) THAT
BARS FEDERAL RECOGNITION OF
VAL ID MARRIAGES OF SAME-SEX
COUPLES?
Borelli: This case asks a different legal question
than Golinski. In Golinski, the issue is whether
the federal government can disrespect the valid
marriages of same-sex couples who are already
married. The Nevada case is about whether a
state must allow a same-sex couple to marry each
other in the first place.

But  Golinski

issues in common. For example, it remains

and Sevcik have several
an open question under federal law whether
governmental discrimination against gay people
should be subjected to heightened scrutiny—in
other words, when courts examine that kind
should the
be required to justify itself? In February, we

of discrimination, government
received a Dbeautifully written decision in
Golinski holding that this “heightened scrutiny”
is indeed the appropriate level of review.
We're now defending that decision before the
Ninth Circuit Court of Appeals. We expect

that this issue will play a role in Sevcik as well.

IS IT POSSIBLE THAT THE NEVADA
CASE WILL BE HEARD BY THE
SUPREME COURT?

Renn: It’s certainly possible. Any plaindiff who files
a complaint in a federal court faces the possibility
that the U.S. Supreme Court may pass final
judgment on the case. But we've only taken the first
steps on what will likely be a fairly long road. If the
final stop for us is the Supreme Court, we would
be proud to stand next to courageous couples like
Beverly Sevcik and Mary Baranovich, plaintiffs
in this case who have been together for over four
decades and are the epitome of love, commitment,
and family. With couples like that, and the strength
of our legal arguments, we would feel confident
facing the justices. I

MEET OUR PLAINTIFFS

Mary Baranovich, 76, and
Beverly Sevcik, 74 (Carson City):
Together more than 40 years; raised
three children and proud grandmothers
of four grandchildren.

Theodore (Theo) Small, 43, and
Antioco Carrillo, 44 (Las Vegas): A

loving, committed couple since 2006.

Karen Vibe (Karen V.), 38, and
Karen Goody (Karen G.), 51
(Reno): Engaged since December 2005.

Fletcher Whitwell, 37, and Greg
Flamer, 39 (Las Vegas): Together
over 14 years; registered domestic
partners; raising a daughter, Hudson.

Mikyla, 29, and Katrina (Katie)
Miller, 27 (Reno): Dating since 2004,
married (in California) since 2008;
daughter due in July who will be named
Amelia Love.

Caren, 53, and Farrell, 48,
Cafferata-Jenkins (Las Vegas):
Together 16 years; registered domestic
partners; married (in California) since
2008; mothers of Dean, 8, and Quinn, 7.

q Megan Lanz, 31, and Sara
Geiger, 27 (Las Vegas): Together
since 2004; married (in Canada) since
2006; mothers to Jordan Geiger Lanz, 3.

Tara Newberry, 37, and Adele
Terranova, 31 (Las Vegas): A loving,
committed couple since 2005; married
(in California) since 2008; registered
domestic partners; mothers of Evan, 2,
and Emily, 6 months.
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