YOU HAVE THE RIGHT:
e to voice your support for LGBTQ equality at school

* to wear T-shirts or distribute leaflets expressing LGBTQ-positive
statements without censorship based on your opinion or viewpoint

¢ to hang posters, make announcements and hold meetings for LGBTQ-
related groups on the same terms as other student organizations

e to write a column or article in a personal or student-led publication
addressing LGBTQ issues without discrimination based on your
LGBTQ-supportive ideas

Knowing your speech rights is important for everyone, but especially so
for minority communities. LGBTQ students and students with LGBTQ
family and friends may fear repercussions for speaking out against
discrimination, face roadblocks in forming support groups or clubs, or
worry about censorship when distributing written information to other
students or putting up posters at school.

Sometimes we rely on our speech rights when we choose not to speak.
Each year, on the student-led National Day of Silence, a project of the
Gay, Lesbian & Straight Education Network (GLSEN), thousands of
students around the country remain silent for all or part of the school
day to call attention to harassment and discrimination faced by lesbian,
gay, bisexual, transgender and questioning youth. Here are some facts
about your rights to free speech in school. While we've used the Day of
Silence as an example, the ideas here apply to a range of student
expression.

Your
SPEECH

RIGHTS

Lisa Brandt and Tommy Ward
Took Action
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GLSEN’S DAY OF SILENCE:
THE FREEDOM TO SPEAK (OR NOT)

DO STUDENTS HAVE THE RIGHT TO PARTICIPATE
IN AND ADVOCATE FOR THE DAY OF SILENCE?

In most circumstances, yes. Under the Constitution,
public schools must respect students’ right to free
speech. The right to speak normally includes the right
not to speak, as well as the right to wear buttons or
T-shirts expressing support for a cause. Public school
officials may not censor a student just because they
disapprove of the student's ideas, because the student’s
speech makes them uncomfortable or because they want
to avoid controversy.

There are some limits on free speech rights at school.
For example, schools have some control over students'
speech in the classroom or during other supervised,
school-sponsored activities. If a teacher tells a student
to answer a question during class, the student generally
doesn't have a constitutional right to refuse to answer.
Students who want to remain silent during class on the
Day of Silence are less likely to encounter problems if
they seek permission from their teachers beforehand.
Outside of the classroom, in areas like hallways and
cafeterias, students have a much broader right to free
speech. Schools can't censor students unless they use
lewd or foul language, promote illegal drug use, harass
other students or substantially disrupt the school
environment.

DO STUDENTS HAVE A RIGHT TO DISPLAY
POSTERS AND MAKE ANNOUNCEMENTS ABOUT
THE DAY OF SILENCE?

In many circumstances, yes. If a public school opens

up an opportunity for student speech — for example,
by allowing students or student organizations to display
posters or make announcements on the public address
system — the school may not create restrictions based
on the message or viewpoint that students want to
express. So if students are generally allowed to announce
events and put up posters on school property, Day of
Silence participants must be allowed to announce
events and put up posters, too.

YOUR SPEECH RIGHTS

CAN A SCHOOL JUSTIFY BANNING SPEECH
BY CLAIMING IT WILL BE DISRUPTIVE?

If a public school wants to restrict student expression
because it fears disruption, school officials have to show
facts that reasonably lead them to believe that the speech
will cause a substantial disruption to the school. A school
can't just assume that the Day of Silence or speech
related to it will disrupt the school.

And schools can’t censor students just because other
students might respond in a disruptive way. If students
who disagree with a speaker’s ideas create a disruption,
the school can punish the disruptive students but can't
punish the speaker. So, for example, if a Day of Silence
participant puts up a poster and another student responds
with name-calling and harassment, the solution must be
to discipline the harasser and to protect, not censor, the
Day of Silence participant.

WHAT IF A SCHOOL SAYS IT HAS TO RESTRICT DAY
OF SILENCE ACTIVITIES SO COMMUNITY MEMBERS
WON'T THINK THE SCHOOL IS ENDORSING THE
EVENT?

Schools have more control over student speech if other
students or community members would reasonably
believe the speech represents the school’s own speech
or viewpoint. For example, if a student helps write an
official school publication, like a school newsletter, the
school has some control over what the student says,
because people reading the publication may think the
school endorsed the student’s expression. But this
doesn’t give the school the right to control what
students express on their own, or what they express
through means generally open for independent student
expression at school, like posters and announcements
when student groups are allowed to speak. Schools
cannot discriminate against students based on their
ideas in those contexts, because nobody could
reasonably think that the student speech represents
the school's speech. In the words of Supreme Court
Justice Sandra Day O’Connor, “The proposition that
schools do not endorse everything they fail to censor
is not complicated.”
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YOUR SPEECH RIGHTS

TAKING ACTION:

Amber King, Tommy Ward
and Lisa Brandt

Amber King, a middle school student in Central Florida, stood up to LGBTQ
oppression by wearing a sign with “Join thousands,” “Talk to teachers only!”
“Have love!” and similar messages printed on it to support the Day of Silence.
Amber’s principal removed her from school that day, claiming her sign was
“disruptive.” In Southern California, Tommy Ward and Lisa Brandt, student
leaders of their gay-straight alliance, were prohibited from putting up posters
or making announcements to support the Day of Silence at their high school.
Lambda Legal wrote letters to both school districts, demanding respect for the
students’ freedom of expression. In response, Tommy and Lisa’s school lifted
the restrictions in time for them to participate fully in the Day of Silence. Amber's
school, which had sent her home on the Day of Silence, confirmed that she
would be allowed to support the event in the future, without censorship based
on her LGBT-supportive expression.

CAN A SCHOOL RESTRICT STUDENT SPEECH BECAUSE
IT OFFENDS OTHER STUDENTS OR PARENTS?

No. So long as student expression isn't lewd or profane, and
doesn't harass others, schools can't restrict it just because some
students or parents find it offensive. As Supreme Court Justice
William J. Brennan, Jr. wrote, “If there is a bedrock principle

underlying the First Amendment, it is that the government may
not prohibit the expression of an idea simply because society

finds the idea itself offensive or disagreeable.”

MORE QUESTIONS?

Check out www.lambdalegal.org/out-safe-respected for updated
FAQ sheets about your free speech rights. For questions about
legal issues related to the Day of Silence, you can also write to
Lambda Legal’s Help Desk at legalhelpdesk@lambdalegal.org, or
call 1-866-542-8336 and ask for the Day of Silence Help Desk. For
more information about the Day of Silence, including tips on how
to organize your own Day of Silence at your school, visit
www.dayofsilence.org.

(This document gives information on general legal principles only and is
not intended as legal advice. For legal assistance, contact Lambda Legal’s
Help Desk, using the toll-free line or our other telephone numbers at the
end of this guide.)
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